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RULES 



THE SUPREME COURT 



STATE OF NEVADA. 



EULE I. 



Applicants for license to practice as attorneys and coun- 
selors will be examined in open court on the first day of 
the term. 

KULE n. 

In all cases where an appeal has been perfected, and the 
statement settled (if there be one) twenty days before the 
commencement of a term, the transcript of the record shall 
be filed on or before the first day of such term. 

EULE ni. 

If the transcript of the record be not filed within the time 
prescribed, the appeal may be dismissed on motion during 
the first week of the term, without notice. A cause so dis- 
missed may be restored during the same term, upon good 
cause shown, on notice to the opposite party; and unless so 
restored the dismissal shall be final, and a bar to any other 
appeal from the same order or judgment. 
2 
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10 RULES OF THE SUPREME COURT. 



EULE IV. 

On such motion, there shall be presented the certificate of 
the clerk below, under the seal of the court, certifying the 
amount or character of the judgment, the date of its rendi- 
tion, the fact and date of the filing of the notice of appeal, 
together with the fact and date of service thereof on the ad- 
verse partj, and the character of the evidence by which said 
service appears, the fact and date of the filing the undertak- 
ing on appeal, and that the same is in due form; the fact and 
time of the settlement of the statement, if there be one; and 
also, that the appellant has received a duly certified tran- 
script or that he has not requested the clerk to certify to a 
correct transcript of the record; or, if he has made such 
requQst, that he has not paid the fees therefor, if the same 
have been demanded. 

EULE V. 

All transcripts of records hereafter sent to this court shall 
be on paper of uniform size, according to a sample to be 
furnished by the clerk of the court, with a blank margin 
one and half inches wide at the top, bottom, and side of each 
page; and the pleadings, proceedings, and statement shall be 
chronologically arranged. The pages of the transcript shall 
be numbered, and shall be written only upon one side of 
the leaves. Each transcript shall be prefaced with ali alpha- 
betical index to its contents, specifying the page of each 
separate paper, order or proceeding, and of the testimony 
of each witness, and shall have, at least, one blank or fly- 
sheet cover. 

Marginal notes of each separate paper, order, or proceed- 
ing, and of the testimony of each witness, shall be made 
throughout the transcript. 

The transcript shall be fastened together on the left side 
of the pages, by ribbon or tape, so that the same may be 
secured, and every part conveniently read. 
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• BULES OP THE 8UPBEME COURT. 11 

The transcript shall be written in a fair, legible hand, and 
each paper or order shall be separately inserted. 

EULE VI. 

No record which fails to conform to these roles shall be 
received or filed by the clerk of the court. ' 

EULE vn. 

For the purpose of correcting any error or defect in the 
transcript from the court below, either party may suggest 
the same, in writing, to this court, and upon good cause 
shown, obtain an order that the proper clerk certify to the 
whole or part of the record, as may be required. If the 
attorney of the adverse party be absent, or the fact of the 
alleged error or defect be disputed, the suggestion must be 
accompanied by an aflSdavit showing the existence of the 
error or defect alleged. 

EULE vni. 

Exceptions to the transcript, statement, the undertaking 
on appeal, notice of appeal, or to its service or proof of 
service, or any technical objection to the record affecting the 
right of the appellant to be heard on the points of error 
assigned, must be taken at the first term after the transcript 
is filed, and must be noted in writing, and filed at least one 
day before the argument, or they will not be regarded. In 
such cases, the objection must be presented to the court 
before the argument on its merits. 

EULE IX. 

Upon the death or other disability of a party pending an 
appeal, his representative shall be substituted in the suit by 
suggestion, in writing, to the court on the part of such repre- 
sentative, or any party on the record. Upon the entry of 
such suggestion, an order of substitution shall be made, and 
the cause shall proceed as in other cases. 
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12 RULES OF THE SUPREME COURT. 

EULE X. 

The calendar of each^term shall consist only of those causes 
in which the transcript shall have been filed on or before the 
first day of the term, unless by written consent of the parties; 
provided, that all cases in which the appeal is perfected, and 
the statement settled, as provided in Eule 11, and the tran- 
script is not filed before the first day of the term, may be 
placed on the calendar, on motion of the respondent, upon 
the filing of the transcript. 

EULE XI. 

Causes from the same judicial district shall be placed 
together, and all the causes shall be set on the calendar in 
the order of the several districts, commencing with the first, 
except that causes in which the people of the State are a 
party shall be placed at the head of the calendar. 

EULE xn. 

At least three days before the argument, the appellant 
shaU furnish to the respondent a copy of his points and cita- 
tion of authorities; and within two days thereafter, the re- 
spondent shall furnish to the appellant a copy of his points 
and citation of authorities, and each shall file with the clerk 
a copy of his own for each of the justices of the court, or 
may, one day before the argument, file the same with the 
clerk, who shall make such copies, and may tax his fees 
for the same in his bill of costs. 

EULE xni. 

No more than two counsel on a side will be heard upon the 
argument, except by special permission of the court; but 
each defendant who has appeared separately in the court 
below may be heard through his own counsel. The counsel 
for the appellant shall be entitled to open and close the argu- 
ment. 
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BULES OF THE SUPREME COUBT. 13 



EULE XIV. 

All opinions delivered by the court, after having been 
finally corrected, shall be recorded by the clerk. 

RULE XV. 

All motions for a rehearing shall be upon petition in 
writing, presented within ten days; after the final judgment 
is rendered, or order made by the court, and publication of 
its opinion and decision, and no argument will be heard 
thereon. No remittitur or mandate to the court below shall 
be issued until the expiration of the ten days herein pro- 
vided, and decision upon the petition, except on special 
order. 

RULE XVI. 

Where a judgment is reversed or modified, a certified copy 
of the opinion in the case shall be transmitted, with the 
remittitur to the court below. 

RULE xvn. 

No paper shall be taken from the court-room or clerk's 
office, except by order of the court, or of one of the justices. 
No order will be made for leave to withdraw a transcript for 
examination, except upon written consent to be filed with 
the clerk. 

RULE xvni. 

No writ of error or certiorari shall be issued, except upon 
order of the court, upon petition, showing a proper case for 
issuing the same. 

RULE XIX. 

Where a writ of error is issued, upon filing the same and 
a sufficient bond or undertaking with the clerk of the court 
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14 RULES OF THE SUPREME COURT. 

below, and upon giving notice thereof to the opposite party 
or his attorney, and to the sheriff, it shall operate as a super- 
sedeas. The bond or undertaking shall be substantially the 
same as required in cases on appeal. 

EULE XX. 

The writ of error shall be returnable within thiriy days, 
unless otherwise specially directed. 

EULE XXI. 

The rules and practice of this court respecting appeals 
shall apply, so far as the same may be applicable, to pro- 
ceedings upon a writ of error. 

EULE xxn. 

The writ shall not be allowed after the lapse of one year 
from, the date of the judgment, order, or decree, which is 
sought to be reviewed, except under special circumstances. 

EULE xxin. 

Appeals from orders granting or denying a change of venue, 
or any other interlocutory order made before trial, will be 
heard at Any regular or adjourned term, upon three days 
notice being given by either appellant or respondent, when 
the parties live within twenty miles of Carson. When the 
party served resides more than twenty miles from Carson, 
an additional day's notice will be required for each forty 
miles, or fraction of forty miles, from Carson. 
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THE STATE OF NEVADA, Eespondent, v. GEOKGE 
KEITH, Appellant. 

Gbiminal Appeals — Presumptions in Favor of iNSTRUcnoNS. On appeal 
in a criminal case, where the testimony is not carried np, it will be pre- 
sumed that the instmctions to the jury were applicable to the proofs, 
unless it clearly appears that no case could reasonably be imagined in 
which they would be correct. 

Presumption from Use of Deadly Weapon. When a person uses a deadly 
weapon upon the person of another in a manner likely to produce deathi 
the law presumes an intent to commit murder — as distinguished from 
what he may have actually accomplished— unless facts are shown sufficient 
to excuse, mitigatCi or justify the act. 

Assault with Intent to Gommtt Murder. Where on a trial for assault 
with intent to commit murder the court instructed the jury to convict if it 
found that defendant made an assault with a deadly weapon upon the per- 
son named, about the time charged, and in such manner that the offense 
would have been murder in the second degree had the assault resulted in 
death : Heldy unobjectionable. 

Appeal from the District Court of the Ninth Judicial Dis- 
trict, Elko County. 
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16 SUPEEME COUET OF NEVADA. [July, 

state v. Keith. 

The defendant was indicted for the crime of assault with 
intent to commit murder by shooting Edward Mitchell with 
a pistol in Elko County on or about December 25, 1872. 
He was tried and convicted as charged in the indictment, 
and afterwards sentenced to incarceration in the State prison 
for the term of one year. He appealed from the judgment 
and an order of the court below denying his motion for a 
new trial. The transcript on appeal did not contain any of 
the testimony. 



Lucas & Btgelow, for Appellant. 

I. Where the evidence is not brought up, the court must 
presume that th^ instructions given to the jury related to the 
case before them. State v. Barry, 31 Cal. 357. And if the 
charge is wrong under any conceivable state of evidence, the 
court will presume prejudice to defendant. People v. Longy 
39 Cal. 695. 

n. The first instruction was erroneous, because it asserted 
that if one uses a deadly weapon, in a manner likely to pro- 
duce death, it raises a presumption that he is guilty of assault 
with intent to commit murder. The law does not presume 
anything of the kind; if there is any presumption, it is that 
he intended just what he accomplished, and nothing else. 
If he had killed, then the law might presume he so intended; 
but when he only held a pistol in his hand, in a careless 
manner, so as to endanger the life of others, it would be very 
harsh for the law to presume — ^first, an assault; second, an 
intent to do what he did not do, that is, to kill; and, third, 
malice aforethought; all of which ingredients are necessary 
to make up the crime of assault with intent to murder. The 
intent must be proven, either by the ckcumstances or other- 
wise. People Y. 'Harris, 29 Cal. 681; State y. McGinnis, 6 
Nev. 112. 
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state V. Keith. 

m. The fourth and fifth instructions properly belong 
together and are erroneous under any conceivable state of 
the case. The fourth asserts that if the assault was made 
under such circumstances as would have been murder in the 
second degree if death had been the result, then defendant 
was guilty of assault with intent to commit murder ; whilst 
the fifth asserts that it would be murder if one party, after 
a quarrel, followed the other out of a house and killed him 
without further provocation. One person may quarrel with 
another, follow him out of a house, and kill him uninten- 
tionally. It would not be murder without an intentional 
killing with malice aforethought, either express or implied; 
and as the definition of the crime of which defendant was 
convicted was based on a definition of murder which was 
erroneously given, it must be presumed that he was injured 
thereby. 

i. A. BuckneTy Attorney-General, for^Respondent. 

By the Court, Hawley, J. : 

It is claimed by appellant that the court below erred in 
giving four instructions, asked by the prosecution. There 
is no evidence in the transcript, and it is contended by ap- 
pellant that if either of the instructions are erroneous 
under any conceivable state of evidence, it is the duty of 
this Court to presume prejudice to defendant. The true 
rule is just the reverse. When no testimony is presented, it 
is always presumed by appellate courts that the instructions 
given in the lower court were applicable to the proofs in 
that particular case; and the instructions should never be 
declared erroneous unless it clearly appears that no case 
could reasonably be imagined wherein they would be correct. 
Stater. Forsha, 8 Nev. 140; State r. Fierce, 8 Nev. 302; 
Feople V. Long, 39 Cal. 697. 
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18 SUPEEME CbUET OF NEVADA. [July,. 

state V. Keith. 

While the phraseology of the instructions might be mate- 
rially improved, we think that, taken together, they substan- 
tially state correct principles of law. The first and third 
»are substantially alike. The third read^ as follows: '* Upon 
an indictment for an assault to commit murder, it is the 
intent to commit murder that constitutes the gist of the of- 
fense, and the intent to commit murder must be proven; but 
the law in the first instance presumes the intent to commit 
murder to be proven that [when] one person uses a deadly 
weapon upon the person of another in a manner likely to 
produce death, unless facts are shown on the trial of the 
case sufficient to excuse, mitigate, or justify the act." 

It is argued by counsel for appellant that no presumptions 
arise from the use of a deadly weapon except that defendant 
intended just what he accomplished and nothing else, and 
that the specific intent must therefore be proved and found. 
We do not so understand the law. Men often fail in accom- 
plishing their purpose, and it often becomes necessary for 
the jury to determine from all the circumstances of the case, 
as shown by the evidence, what was really intended. The 
law holds the defendant accountable for the natural and 
probable consequences of his acts, when unlawful, regardless 
of the question whether he accomplished his purpose or not. 
Lord Mansfield says that " Where an act, in itself indifferent, 
becomes criminal if done with a particular intent, there the 
intent must be proved and found; but where the act is in 
itself unlawful, the proof of justification or excuse lies on 
the defendant; and in failure thereof, the law implies a 
criminal intent." This rule is recognized as correct by all 
the authorities. 3 Greenleaf Ev. Sees. 13, 14, 18. Applying 
this rule to the case under consideration, it follows that if 
the defendant did assault the person named in the indict- 
ment, with a deadly weapon, in such a manner as was calcu- 
lated to produce the death of the person assaulted, the law 
presumes that such was defendant's intention, and throws 
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state V, Keith. 

upon him the barden of showing facts in mitigation, justifi- 
cation, or excuse. 1 Greenl. Ev. Sees. 14, 18; Burrill's Ev. 
297; People v. Vinegar, 2 Parker Cr. E. 26; Wright v. State, 
9 yerger, 342; People v. Bealola, 17 Cal. 395. 

We think the fourth instruction unobjectionable. By it 
the jurors were instructed that if they believed from the 
eyidence that the defendant did make an assault upon the 
person named in the indictment about the time charged, 
V and in such a manner that had the perspn so assaulted 
died from the effects of the assault, the offense would have 
been murder in the second degree, then they should find the 
defendant guilty as charged in the indictment." 

The fifth is as follows: " If two parties engage in a quarrel 
in a house, and one party abandon the contest and pass out 
of the house, and the other party follow him out, and, with-- 
out any further provocation, kill the first party, the party so 
killing is guilty of. murder, although the party killed may 
have been the aggressor in the first instance." The correct- 
ness of this instruction would materially depend upon the 
particular facts of the case. We can readily imagine a case 
wherein the giving of this instruction would be erroneous. 
For instance : In a case where the evidence showed there 
had been a mutual quarrel between the parties, and that 
defendant had been first assaulted in such a manner as might, 
in law, be deemed a sujficient provocation to excite an irre- 
sistible passion in a reasonable being, then the question 
whether there had been a sufficient time between the first 
and second assault for the voice of reason and humanity to 
be heard, ought properly to be submitted to the jury, to 
determine whether the offense would be murder or man- 
slaughter. There are cases, also, where it might be a dis- 
puted question whether the retreat was made in good faith 
in order to avoid further struggle, or simply for the purpose 
of obtaining an undue advantage; in all such cases, it would 
be necessary to submit this question to the jury. 
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20 SUPREME COURT OF NEYADA. [July, 

Kraft V. Carlow. 

If such were the facts of this case, appellant ought to have 
presented the evidence to this Court in a bill of exceptions. 
Not having done so, we are bound to consider that no such 
questions of fact existed in the case, and that no error pre- 
judicial to defendant has occurred. State v. Stanley, 4 Nev. 
77; State v. LUtU, 6 Nev. 283. 

The judgment of the district court is alBirmed. 



WILLIAM KRAFT, Respondent, v. N. H. CARLOW, 

Appellant. 

Occasional Acts op Ownership not Actual, Bona Fide Possession. Where 
plaintifTB grantor posted notice upon a tract of sixty acres of pablic land, 
eta^ng that he claimed it ; had it sarveyed the next spring ; cut hay from 
it in the summer, and while so doing put up a brush and canvas shanty for 
occupation, which he afterwards tore down, removing the canvas ; and then 
sold to plaintiff, who in the fall burned the stubble ; spent six weeks on the 
land the next summer ; cut the hay ; made twenty rods of fencing on one 
side ; built a small cabin ; ran three ditches with a plow ; then left, and 
did not return till fall, when he was there again for a few days, burning the 
stubble ; and there was nothing to designate the boundaries of the tract : 
Heldj insufficient showing to maintain ejectment. 

Kind op Possession Necessary to Maintain Ejectment. Where possession is 
relied upon to maintain ejectment, it must be an actual, bona fide posses- 
sion, a subjection to the will and dominion of the claimant, as contradis- 
tinguished from the mere assertion of title and the exercise of occasional 
acts of ownership. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 

This was an action of ejectment to recover possession of a 
tract of about sixty acres of land, known as Davis's Banch, 
in Meadow Valley, Lincoln County. The plaintiflf relied 
upon prior possession. When he had introduced his testi- 
mony — the substance of which is stated in the opinion — 
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Kraft V, Carlow. 

defendant moved for a nonsuit^ on the ground that he had 
failed to show such an occupation or possession as would 
entitle him to a recovery. The motion was denied. The 
defendant then introduced testimony showing the peaceable 
character of his own entry and the good faith of his occu- 
pancy. There was a verdict for plaintiff. A motion for a 
new trial having been denied^ defendant appealed from the 
judgment and order. ^ 



Henry Eives, for Appellant. 

I. The evidence established the facts that neither plain- 
tiff nor his grantor had ever complied with the possessory 
act of this State (Stat. 1864^5, pp. 343 and 344) in ac- 
quiring title to the premises in dispute, and that ho must 
therefore rely for recovery upon actual possession; that 
plaintiff had never been in possession except upon three 
occasions in more than two years; that he had never enclosed 
the premises nor marked the boundaries; that ho had not 
been upon the premises for two months prior to defendant's 
entry, and was not necessarily absent at the time of such 
entry; that defendant found no one in possession of the 
premises, and entered peaceably, without fraud, and occu- 
pied' them sometime without any claim thereto on the part 
of plaintiff, and continued to live upon the premises, occu- 
pying and claiming them in good faith. Under this state of 
facts, shown by plaintiffs own testimony, the court below 
erred in not granting the motion for non-suit. Saiikey v. 
Noyes^ 1 Nev. 68; Stainingtr v. Andrews, 4 Nev. 59. 

n. The evidence was insufficient to justify the verdict. 
The premises were shown to be agricultural and grazing 
land, and plaintiff, was proven not to have enclosed or culti- 
vated them, nor to have improved them, nor indicated how 
much he claimed, nor to have done anything concerning 
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them save what any person may, and frequently does, con- 
cerning public lands without acquiring or even claiming 
any title thereto; that is to say^ selling the hay standing 
upon the land and, under his contract of sale, cutting the 
same. There was no conflict of evidence. 

Bishop & Sahin, for Eespondent. 

By the Court, Belknap, J. : , 

In the month of September or October, 1869, the plain- 
tiffs grantor posted a notice upon an unoccupied tract of 
about sixty acres of land in Lincoln County, stating that he 
claimed the same. The following spring he had the land 
surveyed, and in June or July, 1870, cut hay from it. He 
erected a canvas and brush shanty for occupation while en- 
gaged in hay-cutting, and thereafter tore it down and took 
away the canvas. 

In November, 1870, the plaintiff purchased the premises 
and prepared the land for the coming hay season by burning 
the stubble thereon. This done, he left and did not return 
there until the latter part of June, 1871, when he remained 
a month or, under the most favorable construction of the tes- 
timony, six weeks. During this time he cut the hay, con- 
structed sixteen or twenty rods of fencing upon the lower 
side of the tract and built a small cabin; three ditches, also, 
were made somewhere upon the land by means of a plow. 
Between the eighth and fifteenth of November he was upon 
the premises four or five days burning stubble; and again he 
was there about the first of December and remained over 
night. Neither the plaintiff nor his grantor ever resided 
upon the land, and their occupancy and improvement of it 
were confined to the times and acts stated. 

The testimony does not show that the boundaries were in 
any manner designated. No compliance with *' the act pre- 
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scribing the mode of maintaining and defending possessory 
action on public I^nds in this State" was shown; and, in 
an action of ejectment for the premises, this was the extent 
of the plaintiffs proof of actual possession. The court re- 
fused a motion of non-suit. We think this was error. 

The possession of the plaintiff as presented by the record 
is altogether too equivocal to maintain ejectment. It has 
frequently been determined that where possession is relied 
upon in ejectment it must be an actual, bona fide possession, 
a subj'ection to the will and dominion of the claimant as 
contradistinguished from the mere assertion of title and 
the exercise of occasional acts of ownership. The locality 
and appropriate use of the property may be important con- 
siderations in the determination of actual possession. 

Judgment reversed and new trial granted. 



WILLIAM LIBBY, Appellant, v. PETER DALTON et 
als.. Respondents. 

No New Trial fob Inscfficdexct wHBNf Evidence kot all before Court. 
Orders denyiog motions for new trial on the ground of insufficiency of evi- 
dence, made upon statements failing to expressly show that all the evidence 
was before the court, have been uniformly affirmed. 

New Trial for iNscFnciENcr, Granted on Defective Statement, will be 
Reversed. When the statement upon motion for new trial is the only state- 
ment used on appeal, the appellate court stands on the same plane as the 
court below in reviewing the evidence ; and if, in a caso where the state- 
ment fails to show that it contains all the evidence, a new trial has been 
granted on the ground of insufficiency of evidence, it will be reversed. 

New Trial Statement Should Affirmativelt show all the Evidencb. 
Where the statement on motion for new trial does not affirmatively appear 
to contain all the evidence, the existence 9f other evidence will be assumed. 

Long Ectabltshed Rule of PRAcncs — Stare Dsasis. A rule of practice, 
long established and repeatedly sanctioned, will be adhered to, though it 
originated in error. 



9 23 
19 311 
10»216 
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Appeal from the District Court of the Second Judicial 
District, Washoe County. 

This was an action against Peter Dalton as principal and 
John S. Bowker and A. A. Longley as sureties, on an injunc- 
tion undertaking to recover the sum of fifteen hundred and 
fifty dollars damages. There was a verdict and judgment 
for plaintiff in the sum of seven hundred and fifty dollars. 
Afterwards a motion for a new trial was made by defendants, 
on the grounds, among others, of excessive damages and 
insufficiency of the evidence to justify the verdict ; and a 
statement was filed upon said motion, certified by the judge 
below to ''set forth all the material testimony adduced at 
the trial." 

Subsequently an order was entered granting a new trial, . 
to take effect on March 31, 1873, unless before that time the 
plaintiff should remit all his damages over three hundred 
dollars. Plaintiff declined to remit, ^d appealed from the 
order. 

B. M. Clarke, for Appellant. 

I. The statement on motion for a new trial, which is also 
the statement on appeal, fails to show that it contains all the 
evidence. Sherwood v. Sissa, 5 Nev. 356; Caplea v. Central 
Pacific R. B. Co., 6 Nev. 271. 

n. The court below could not impose terms and make 
the condition, that plaintiff consent to a reduction of his judg- 
ment, when the new trial was granted upon the ground of 
insufficiency of the evidence to justify the verdict. 

Haydon dk Cain, for Kespondents. 

I. The order granting a new trial on the ground of insuf- 
ficiency of evidence was not error, though the statement did 
not show that it contained all the evidence. The statute 
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does not require such a statement to show that it contains 
all the evidence; a statement can be disregarded for no other 
reason, except that it fails to specify the particular errors 
upon which the party will rely. Practice Act, Sec. 197. In 
California it has been frequently decided in late cases, over- 
ruling former decisions — such as 23 Cal. 103 and 24 Cal. 
377 — that the presumption is that all the testimony bearing 
upon the question is contained in the record. Hidden y. 
J(rrdan, 28 Cal. 303; SmUh v. ArUhon, 34 Cal. 511; Clark v. 
Gridley, 35 Cal. 403. In Hidden v. Jordan, 28 Cal. 313, 
the court says: "To require a certificate that the record 
contains all the evidence introduced on each point spe- 
cified would only be to add so much useless matter." 
We are aware that the Supreme Court of this State 
has seemed to follow the earlier decisions of California. 
State Y. Bond, 2 Nev. 267; Hovxird v. Winters, 3 Nev. 543; 
Sherwood v. Sissay 5 Nev. 355. In these cases it is held 
that the statement must show that it contains all the evi- 
dence produced at the trial, before a court will say that the 
verdict was not justified by the proof; but we submit, that 
the late California cases 'state the rule more in accordance 
with the statutes and legal principles than the earlier Cali- 
fornia and Nevada decisions. Ought not the same rule now 
prevailing in California also to prevail in this State ? 

n. In the case at bar, the court which tried the cause 
granted a new trial, and the appellant asks this court to 
reverse that decision. It is his duty to affirmatively show 
error in the decision before he is entitled to a reversal. 

m. It is also objected that the certificate of the court 
below, that the statement is correct and sets forth all the 
material testimony adduced at the trial, is insufficient. In 
support of this proposition, we are referred to Caples v. Cefn/^ 
tral Pacific B. B. Co., 6 Nev. 271. But in that case the judge 
3 
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only certified that the statement contained all the evidence 
brought out at the trial; he failed to show that the statement 
was correct. Here the judge certified that it was correct. 
It was in accordance with the statute, and is sufficient. 



By the Court, Belknap, J. : 

The defendant was granted a new trial upon the ground 
of insufficiency of the evidence to justify the verdict. The 
statement fails to show that it contains all of the evidence. 
Orders denying motions for new trials made upon statements 
failing to expressly show that all of the evidence was before 
the court have been uniformly affirmed. Such rulings are 
based upon the presumption that all intendments being in 
favor of the verdict the omitted evidence would sustain it. 
It is not the intention of the law that the question of in- 
sufficiency of evidence shall be entrusted to the memory of 
the district judge, but to the statutory statement exemplify- 
ing the grounds upon which the motion is made. The state- 
ment used upon motion for new trial is brought here, and 
both courts stand upon the same plane in reviewing the evi- 
dence. But granting or denying a motion for a new trial 
rests in the sound discretion of the nisi privs court and its 
ruling will not be disturbed where there is any evidence to 
sustain it. This discretion, springs from the opportunity of 
the district judge to observe the demeanor of the witnesses 
and to estimate the relative weight to be attached to conflict- 
ing testimony. 

A new trial should not have been granted unless tfie state- 
ment contains all of the evidence, and we are asked to so 
assume since all presumptions are in favor of the order of 
the district court. The supreme court of California, to 
whose opinions we are referred, has adopted this rule, but 
not upon such reasoning. It proceeds upon the presump- 
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tion that unless the contrary appears the statement does 
contain all of the evidence. But under a rule of practice 
long established and repeatedly sanctioned we have held that 
unless the statement a£Birmatively appears to contain all, we 
should assume the existence of other evidence. We must 
adhere to this rule; its disturbance now, even though it ori- 
ginated in error, would be unwise and tend to confusion. 

The order of the district court granting a new trial is 
reversed. 



By Hawley, J., dissenting". 

The rule requiring that statements on motion for new 
trial must contain all the evidence where a verdict is sought 
to be reversed upon the ground of ''insufficiency of evidence," 
was established by the appellate court, upon the ground that 
it was incumbent upon the party seeking the reversal 
affirmatively to show error, and that, in the event of a failure 
by appellant to show that the statement contains all the evi- 
dence, the appellate court presumes that every fact essential 
to sustain the judgment or order was fully proven. SJier- 
wood V. SisaQy 5 Nev. 353 ; Bowker v. Ooodtoin, 7 Nev. 137. 

Adopting the theory upon ^hich this rule is founded, it 
seems to me, that when the court below grants ft new trial, 
the same presumption follows. The presumption is always 
in favor of the action of the court below, and the burden of 
showing error always devolves upon the appellant, ft is 
unnecessaiy for the respondent In any case to make any 
showing until the appellant has overcome the legal presump- 
tions in favor of the correctness of the decision rendered 
against him, whether a verdict of the jury or an order of the 
court. StcUt V. Stanley J 4 Nev. 75; Shenoood v. Sissay supra. 

In the present case it is not claimed that the evidence 
contained in the statement is not sufficient in law to author- 
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ize a new trial, but it is urged that the court below had no 
right to grant a new trial because it is not affim^atiyely 
shown by the statement that all the evidence presented at 
the trial was contained therein. I am unwilling to agree 
with this view of the case. I think that if there was any 
evidence produced at the trial (not included in the statement) 
tending to show error in the ruling of the court, it was the 
duty of appellant after the new trial was granted, to have 
prepared a statement on appeal containing all the evidence. 
Dickiiwon v. Van Horn, 9 Cal. 210. 

Entertaining these views, I dissent from the opinion of 
the Court. 



GEORGE T. MAEYE, Appellant, v. J. P. MARTIN, 

Respondent. 

Attobnet as Agent in Negotiation not in Court. Where a clerk converted 
mining stock of his employer and deposited the larger part of the proceeds 
in a bank, and afterwards, having confessed, was called to an interview 
with the employer and his lawyer in the private rooms of the employer ; 
where, upon disclosing the deposit, he was sent by the lawyer for the certi- 
ficate of deposit, which he brought, endorsed over and delivered to the law- 
yer ; and also delivered over certaij^ other moneys of his own to the lawyer, 
who received them without stating in what character he accepted the same ; 
and the employer said nothing : Edd^ that the clerk was justified in re- 
garding the transaction with the lawyer as done with his employer. 

Waiver of Tort by Aocbptino Monet Paid Under Supposition op Waiver. 
Where a clerk had unlawfully converted the property of his employer and 
received the proceeds, and afterwards, upon being called to account by his 
employer, gave up all of the proceeds which he still had and other property 
of his own, which was accepted by the employer ; and there was nothing 
said or done to disabuse the clerk of his supposition that the properly was 
accepted in settlement: Eddy that the effect of such acceptance was a 
waiver on the part of the employer of the tort of the clerk. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 
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This was an action to recover fonrteen thousand dollars 
for alleged nnlawfnl conversion of twenty shares of mining 
stock. The cause was tried by the court below without a 
jury, and judgment rendered for defendant. A motion for 
new trial having been denied, the plaintiff appealed from the 
judgment. 

It appear^ from the findings that about November, 1871, 
plaintiff being the owner of twenty shares of the capital 
stock of the Savage Mining Company, one G. W. Lee, his 
clerk, wrongfully took it to the defendant, cashier of the 
Bank of California at Virginia City, and requested him to 
have it sold by Driscoll & Co., stock brokers; that defendant 
received the stock from Lee, without knowledge of the 
wrongful taking or of its ownership by plaintiff, and, without 
any intent to convert it to his own use, .sent it across the 
street to Driscoll & Co., requesting them to sell it; that 
Driscoll & Co. sold it the same day in the regular course of 
business; that defendant the next day received nine hundred 
dollars, the proceeds of the sale, from Driscoll & Co., and 
paid the same over to Lee; that defendant received no re- 
muneration for his services, but acted as he did as an accom- 
modation to Lee; that Lee deposited six hundred dollars of 
the proceeds of the sale in the Bank of California at Vir- 
ginia City, and kept three hundred dollars in coin; that in 
March, 1872, Lee informed plaintiff of the fact of his having 
taken and sold the stock, and that plaintiff thereupon con- 
sulted General Thomas H. Williams, attorney at law, touching 
the subject matter. 

The findings proceeded as follows: ** On the 15th of March 
plaintiff, Lee, and said Williams, had an interview at the 
private rooms of plaintiff, at the request of plaintiff, when 
Lee, among other things, disclosed the names of the persons 
through whom the stock had been sold. Plaintiff repaired 
to the bank and notified defendant that by the advice of his 
counsel, Williams, he intended to hold him responsible for 
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the sale of this stock. During this absence of plaintiff from 
the room, Lee went after this certificate of deposit for $600, 
which he had, the part proceeds of the sale of the stock. 
Plaintiff returning, inquired of General Williams where he 
had gone, and was informed in reply that he had gone for 
some money. Presently Lee came in and handed Williams 
an envelope containing this certificate of deposit. Plaintiff 
was asked for pen and ink, which was procured. Williams 
then requested plaintiff to leave the room, which he did. 
Lee then indorsed said certificate of deposit and delivered 
it to Williams. Shortly after this and the same day, Lee 
gave Williams, payable to his own order, a check for 
$217 22. Williams took this $817 22, and made a special 
deposit of it in the agency of the Bank of California in his 
own name, plaintiff being present at the time in the bank. 
Williams then told plaintiff the amount of money which he 
had recovered from Lee, but told plaintiff that he (plaintiff) 
had nothing to do with it, that it was his (Williams') own 
transaction. Williams also stated that it was his intention 
to pay over the money to the party who would be the sufferer 
by the said wrongful act of Lee. The $817 22 is still upon 
special deposit in the name of Williams." 

The court below further found that General Williams was 
acting at the interview and proceedings above mentioned as 
the attorney and adviser of plaintiff; that Lee paid the 
money to Williams for the benefit of plaintiff; that on March 
15, 1872, Savage stock sold in the market for $230 per share, 
and advanced from that time until April 22, 1872, when it 
sold for $725 per share, the highest price; and that plain- 
tiff replaced the twenty shares taken from him by Lee at 
$340 per share. 

Williams & BixUsr, for Appellant. 

I. There is no finding that Williams was the agent of 
appellant in the matter of receiving money from Lee, nor 
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that he assumed to act as such agent, or represented himself 
by act or word as such, or that appellant so held him out, 
nor that Lee dealt with Williams as an agent, or believed 
him such, or had any reason to believe him such. The only 
findings pertaining to the relations between appellant and 
WiUiams are to the effect that Williams was, in an interview 
and, proceedings among the parties, acting as the attorney at 
law, counsellor, and adviser of the appellant. What "pro- 
ceedings" are meant may be a matter of doubt; but assum- 
ing that the meaning is that Williams, as the attorney at law 
of Marye, received the money given him by Lee, that would 
still fail as a defense, for the reason that the act would not 
have been within the scope of the attorney's authority and 
therefore not binding on Marye. 5 Dana, 11; 34 Penn. 
State, 318; NolandY, Jackson^ 16 111. 272; WilscmY. Wad- 
Idgh, 36 Maine, 496; 15 Ver. 314; 3 Watts & Serg. 420; 1 
Smede & Mar. 248; 2 id. 81; Jewett v. Wadleigh, 32 Maine, 
110; Garvin v. Lowery, 7 Smede & Mar. 24. 

II. If the word proceedings, used in the finding, com- 
prehends the receipt of the money, then it also embraces the 
disposition of it. It therefore follows that Williams was 
authorized by Marye to obtain ¥817 from Lee, and de- 
posited the same with the Bank of California for the benefit 
of the loser by Lee's wrongful act, and not for the benefit of 
Marye; which is very far from a settlement and condonation 
of the wrong. To constitute the agreement necessary to 
establish the alleged ratification, it should first appear that 
Lee paid the money to Williams with the intent and belief 
that it was in settlement of the wrong, and next that Wil- 
liams received it with the same intention, or that the circum- 
stances were such that the law will infer that intention and 
estop him from claiming otherwise. 

m. Even if appellant had done personally all that Wil- 
liams did, there would yet be wanting sufficient to sustain 
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the claim of settlement, for the reason that there was no 
agreement of settlement; that there was no intention on the 
part of Marye to make a settlement, or anything to justify 
Lee in the conclusion that he intended a settlement; and 
that the acceptance of the whole or of part of the proceeds 
of the wrongful sale could only be considered in mitigation 
of damages. 17 Pick. 1; 11 Missouri, 219; Bv/m v. Morns, 
4 Tyrwhittle, 485. 

rV. It is very clear and conclusive, from the testimony, 
that appellant had no desire, purpose, or intention of making 
the alleged settlement with Lee, and did hot in person do so, 
or commit any act which can be tortured into proof of such a 
settlement. On the contrary, everything which he did was 
to the reverse of the proposition. It seems to us that a court 
will not allow an unauthorized, unsolicited agency to be 
thrust upon a man, and hold him responsible for the conse- 
quences resulting therefrom, except upon the strongest proof 
that he has doue something which caused injury to another, 
and under such circumstances as to make it unjust to allow 
him to repudiate the consequences legitimately resulting 
from his own conduct. 

V. How could Lee have been misled to his injury by 
appearances leading him to an erroneous conclusion con- 
cerning Williams' authority ? He lost nothing by the opera- 
tion, because he only surrendered the custody of money not 
his, but rightfully belonging to another, and that money was 
deposited in a safe place, to be held for the rightful owner. 
Lee will receive no legal injury if Martin finally gets the 
$817, which Lee unjustly obtained from him, and certainly 
Martin will have no cause of complaint. It is claimed that 
appellant waived Lee's wrongful act by reason of the alleged 
receipt of the fruits of the wrong. But a waiver is an inten- 
tional relinquishment of a known right. Shaw v. Spencer, 
100 Mass. 395. Here it is clear that there has been no such 
waiver or attempt at waiver. 
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Mesick dc Wbdcl, for Respondent. 

I. As to the agency of Williams there can be no doubt 
tinder the findings. If he was not agent for the plaintiflf in 
those transactions with Lee, what was he ? He was acting 
with the plaintiff, for him and at his request, and in his room, 
and about his business, and for no other known person, and 
got from Lee $600 of the proceeds of the conversion and 
$217 22 of other money; and the matter of the taking of the 
stock and the disposition of it and the making of amends by 
Lee to plaintiff seems to have been the entire business be- 
tween the parties. Li view of these facts how could any 
court find otherwise than that Williams was acting as the 
agent of the plaintiff ? Such facts and circumstances must 
necessarily outweigh the simple declaration of Williams to 
plaintiff, unchallenged as it was and made after they had got 
the money from Lee, that " you, Mr. Marye, have nothing to 
do with it; this is my own transaction." Listead of that 
remark disproving the agency, it confirms it under the cir- 
cumstances, and shows a manifest design thereby to make 
testimony against the agency and legal consequences legiti- 
mately flowing from their previous acts. 

n. The court has found distinctly that in all these tran- 
sactions Williams acted, not pretended to act, as the attor- 
ney of the plaintiff. The word attorney when used without 
qualification and not in connection with any proceedings in 
court means the same as agent or attorney in fact. The 
authorities cited by appellant relate to attorneys at law in 
the management of legal proceedings and have no perti- 
nency to the question in hand. 

m. The agency of Williams being established, the pay- 
ment by Lee of the $217 22, not appearing to be a part of 
the proceeds of the sale of the stock, in connection with 
the $600, amounted in law to a waiver of the plaintiff's right 
of action against the defendant and others, mere instru- 
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ments in the sale of the stock. We do not contend that 
such is the eflfect of a return by the wrong doer to the owner 
of a part of the property taken or of the proceeds of its 
sale; for that only amounts to restoring the property to' its 
owner and can therefore only go in mitigation of damages. 
There is no contract between the parties involved in the pro- 
ceeding. The owner only takes back what belongs to him, 
and of course ought not to recover for what is restored. 
But when the owner enters into a contract with him, who 
has deprived him of his property, for a settlement of the 
wrong and actually receives payment of the whole or a 
part — accepts an agreement to pay the whole or a part — 
the case stands upon entirely diflferent grounds. The 
parties have then taken the matter out of the hands of the 
l&w as a mere tort, and have made it the subject of contract 
between themselves. And when it becomes the subject of 
contract between the parties it ought not to remain, and 
according to the authorities will not remain, a tort action- 
able in the courts against mere instruments in effecting the 
sale of property taken but not participating in its taking. 
11 Wis. 180; 18 La. An. 147; 2 Mass. 105. Story on 
Agency, Sec. 254. 

IV. To whom under this evidence would the courts 
award the money on deposit in the name of Williams ? It 
cannot be the property of Williams, unless it was made a 
gift to him by Lee or the plaintiff; and that is not claimed 
on the part of any one. The defendant has no right to it, 
for Lee parted with it upon the understanding that it was to 
go to him under any contingency; and at the time of its re- 
ceipt by Williams, according to the evidence, Williams was 
not in the interest of the defendant; and defendant was not 
relying on Williams for any favor or protection whatever, 
and there was no privity between them. Lee could not re- 
cover it back upon any otner ground than of his having been 
defrauded out of it by false pretenses. The result is that 
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upon any fair theory, no one but appellant could legally claim 
the money from Williams. 



By the Conrt, Whitman, C. J. : 

One Lee, clerk for appellant, converted twenty shares of 
mining stock, appellant's property ; by the kindness of re- 
spondent sold the same through his brokers at less than usual 
commissions; received nine hundred dollars or thereabouts, 
of which he deposited six hundred. Afterwards he con- 
fessed his dereliction, but refused to name the party through 
whom he sold. Shortly after, appellant with General Wil- 
liams, an attorney at law, had an interview with Lee in the 
private rooms of appellant, when and where Lee divulged 
the name of respondent as the party through whose offices 
he had disposed of the stock, disclosed the amount obtained 
therefor, and delivered to General Williams the certificate 
of deposit for six hundred dollars, portion of the proceeds 
of the sale ; also the check of DriscoU & Co. for $217 22, 
amount due from them to Lee for wages, he having been for 
some time previous in their employ. 

This money was taken by General Williams, and by him 
specially deposited in bank, with the announced intention 
of delivery to the loser in the transaction. Lee, how- 
ever, was never informed of this intention. His remem- 
brance is, that he indorsed the certificate of deposit before 
appellant and delivered it to him : this is denied by appel- 
ant and General Williams, who testify that appellant left his 
room by request of General Williams, immediately after fur- 
nishing pen and ink, being told that the transaction about 
to be had was General Williams' own. However that may be, 
Lee surrendered that certificate and gave up his own money, 
as he supposed to appellant, on account of the converted 
stock. 
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Was lie justified in snch supposition by the acts of the 
parties? And first as to the capacity in which General Williams 
acted. Lee calls him counsel for appellant, his lawyer. 
Appellant says that he invited General Williams to be present 
as a friend ; that nothing was said about his acting as attor- 
ney, but if he so considered himself that it is all right. 
General Williams disclaims any intention to act for appellant, 
but says he got the money from Lee and holds the same for 
the benefit of the losing party. 

Lee, however, as has been said, knew nothing of this 
intention ; he saw appellant and General Williams acting 
apparently as one ; and he gave the money to one as to the 
other ; he was kept in the dark as to the use to be made of 
the money and certainly acted according to his lights, when 
he supposed that he was paying out his own money, in 
addition to giving up the remnant of the proceeds of the 
sale of the stock, in settlement to that extent of his wrong. 
If he was sane, he could have had no other idea. He was 
called to an interview with appellant and General Williams 
in the private rooms of appellant ; he was then and there 
asked by appellant what he had done with the money 
received for the stock; he confesses; General Williams then 
sends hiifi for the certificate of deposit, which is indorsed 
and delivered in the presence of and to appellant — according 
to Lee's remembrance; not so according to General Wil- 
liams, who is positive while appellant is uncertain upon 
the point; but General Williams is undoubtedly correct, 
as he had a plan which he was engaged in carrying out 
unknown either to Lee or appellant, which would naturally 
fix the exact facts firmly in his memory. Lee then told 
appellant that he had some money with DriscoU & Co. Gen- 
eral Williams ascertained the amount and afterwards, in ab- 
sence of kppellant, took the check of DriscoU & Co. therefor. 

Any person, it would seem, would have been perfectly 
justified in considering a thing, done under the circum- 
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stances of the interview as to its subject matter with Gen- 
eral Williams, as done with appellant, without entering into 
any nice distinctions as to the special capacity in which the 
former was acting. Of course, as attorney, pure and simple, 
he would have had no authority to compromise his client's 
rights, nor would the client be bound thereby, except on 
previous instruction or subsequent ratification; but this 
does not seem to have been the limit of his position as 
regarded by appellant. He was to him more than agent or ■ 
attorney; he was mentor, guide, philosopher and friend, and 
more. There seems to have been a merger of identity, and 
for the nonce Williams was Marye, while he was suspended 
as actor. 

Appellant calls General Williams to assist in ascertain- 
ing, for one thing, the whereabouts of khe money received on 
sale of the converted stock ; then, with complete self abne- 
gation, leaves his own room at General Williams' request, so 
soon as that information has been obtained, that General 
Williams may have a private transaction with Lee about that 
very money. * He is in the bank and sees General Williams 
make a special deposit of money, which he "suspected" had 
been obtained from Lee and says nothing ; though, as one of 
the objects of the interview was to obtain knowledge as to 
that money, he would naturally have evinced some interest 
at such a peculiar deposit, had not he looked upon General 
Williams as his very self. He afterwards sees Williams, 
who tells him that he had gotten from Lee the certificate of 
deposit and the money due from DriscoU <fe Co. and had 
deposited the same in his own name at the bank, saying at 
the same time, "This is my own transaction; you have noth- 
ing to do with it; and I intend to hold the money for the 
benefit of the party who loses by this affair; whoever loses I 
will pay it to." Still he said nothing, out of his implicit 
trust; and possibly for the reason that he hoped that such a 
transaction could be carried out, (although a moment's 
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thought would have told him the contrary,) that he might 
preserve his remedy against respondent, whom he had 
already warned of liability and intention to hold; and, if 
unsuccessful, then that he might fall back upon the money 
thus held for the benefit of the loser. 

The law allows no such double stringing of bows. The 
moment appellant was told that part of the proceeds of the 
sale of the stock and other moneys, property of Lee, had 
been obtained from him by General Williams as the result 
of the interview before spoken of and did not repudiate the 
transaction so far as he was concerned, he, as to Lee, induced 
the belief that his tort was waived and that he stood a sim- 
ple debtor of appellant. Any other view would tend to work 
a great wrong upon Lee. Remember always, that he not* 
only disgorged the remaining proceeds of that tort, but also 
gave up his own money. What for ? Undoubtedly for pro- 
tection ; he was thereby to escape legal consequences, other 
than mere repayment. His position, if appellant's theory of 
the result of the interview be correct, is idiotic — deprived of 
his money and unbenefited by its surrender. His testimony 
as to his understanding of the effect of the payment is con- 
sonant with reason and should be received ; he supposed he 
was making a settlement; and from the facts, on which alone 
he could base his reason, the law will so hold. 

If Lee so believed, as he swore, and if he might rightfully 
and lawfully so believe, then such was the fact, notwith- 
standing any contrary intention of appellant and General 
Williams or either of them. If such was the fact, theii 
there was no cause of action against respondent. So the 
preponderance of the evidence, wherefore the motion for a 
new trial was properly denied. The findings, that appellant 
had the knowledge recited above and that Lee paid the 
money to General Williams for appellant's benefit, sustain 
the judgment. 

It is affirmed. 
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MAEY J. CONNEBT, Appellant, v. S. T. SWIFT et al., ^J ^»i 
Eespondents. '''^^ i 

Remedies Against Justices' Judgments — When Equity will not Interfere. 
If a judgment for plaintiff by a justice of the peace is erroneous, the remedy 
of defendant ia by appeal; if void, the execution upon it may be set aside 
by motion; if both these remedies are lost without fault, it must still appear 
that defendant has no other adequate and complete remedy at law before 
equity will restrain the enforcement of the execution. 

"No Visible Property" not Equivalent to "No Proiterty." An averment 
that a person " has ho vis\JbHe property exempt from execution " is not equiv- 
alent to an averment that he is insolvent or unable to respond in damages. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an action against S. T. Swift, sheriff of Ormsby 
County, and C. M. Taylor, to enjoin proceedings on execu- 
tion under a juJgment recovered before a justice of the peace 
in favor of Taylor and against Mary J. Connery, then Mary 
J. McCormas. It appears from the complaint that Taylor, 
about June, 1872, commenced suit in a justice's court in 
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Genoa Township, Douglas County, against Thomas McCor- 
mas and Mary McGormas for $180; that after service and 
upon the day set for trial a default was entered against Mary 
McCormas; that about the same time the suit was, on motion 
of Tholnas McCormas, certified to the district court on the 
ground that it involved the title to real property; that in 
December, 1872, after a hearing in the district court, the 
case was certified back to the justice for further proceedings; 
that on December 23, about six months after the entry of 
default against Mary McCormas, judgment was entered in 
favor of Taylor generally for $180 and costs; that a certified 
transcript of such judgment was filed and docketed in the 
district court; that on March 31, 1873, an execution was 
issued thereon to the defendant Swift as sheriflf of Ormsby 
County; and that on April 19, 1873, said sheriff levied upon 
a piano fotte, the separate property of plaintiff, which he 
threatened to sell, and to restrain the sale of which this 
action was brought. 

The complaint alleged several reasons on account of 
which the justice's judgment was claimed to be void — one 
that it had not been entered in four days after default; an- 
other that no general judgment could be entered, for the 
reason that there had been no trial or default as to Thomas 
McCormas. It further alleged that plaintiff was not indebted 
to Taylor but that Taylor was indebted to her; that when 
the case was to come up in the justice's court she was about 
to telegraph to Carson City for counsel to appear for her; 
that Taylor, learning of her intention so to do, assured her 
that there was no occasion or necessity of putting herself to 
that trouble or expense as he intended if possible to en- 
force his claim against Thomas McCormas, but in no event 
would he ask anything as against her; that Taylor at the 
same time agreed to pay her the amount due her as soon as 
he should recover from Thomas McCormas; that acting upon 
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Bnch assurances and agreement she made no defense; that 
it was also agreed in the district court, when the case was 
certified back to the justice's court, that if any further pro- 
ceedings were to be taken in the justice's court her attorney 
was to have ^mely notice; that no notice of application for 
judgment was given until after the period for appeal there- 
from had expired; that all the foregoing proceedings were 
in fraud of her rights; that her remedy by appeal having 
been lost, she had tried certiorari, which had failed; that 
Taylor had "no visible property exempt from execution," 
and that she was without adequate remedy at law. 

In response to the prayer of the complaint, a preliminary 
injunction restraining the sale was issued and also an order 
to show cause why such injunction should not be continued 
in force. Upon the hearing, the defendant Taylor presented 
a very full answer, specifically denying all the above men- 
tioned charges and setting up that when he commenced his 
suit in the justice's court, Mary McCormas, desiring to injure 
and embarrass her then husband Thomas, requested him to 
commence it as he did. 

The preliminary injunction was dissolved, and plaintiflE 
appealed from the order. 

T. W. W. Davits, for Appellant. 

I. The so-called judgment was void and a nullity, because 
not entered within four days after the default (Practice Act, 
Sec. 552); also, because, if against any one, it was against 
the defendants therein generally, and no trial had been had, 
or default entered, as to Thomas McCormas. It could only 
have been valid as against him, because he and said Mary 
were then husband and wife. 1 Ker. N. T. 301. 

n. The judgment in the justice's court being void, it 
may be attacked either directly or collaterally, and defendant 
4 
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therein is entitled to protection by injunction. Hilliard on 
Injunctions, 650; 10 Missouri, 772; 9 Cal. 172; 12 Cal. 283. 

George P. Harding, for Respondent. 

I. Whether the judgment was void or voidable, the plain- 
tiff had remedies at law, speedy, complete and adequate, 
for the presentation of all her rights in the premises. To 
say nothing of her remedy by appeal, the justice who ren- 
dered it had power to withhold or arrest process issued to 
enforce it; when the transcript of the judgment was filed in 
the district court, the latter court had the same power, in 
respect to the execution issued therefrom; or plaintiff might 
have obtained a review of the action of the justice, so far as 
jurisdiction was involved, by certiorari, 

II. If plaintiff's property was seized to satisfy a void 
judgment, not only the officer making such seizure, but the 
judgment creditor directing such officer would place himself 
as to her in the attitude of a naked, unauthorized trespasser, 
liable in damages. And in view of the record in this case, 
the court will not infer or presume any inability on the part 
of Taylor to respond in damages. 

in. The provision in the Practice Act (Sec. 552) requir- 
ing the entry of judgment within a given time, is merely 
directory. Fagitt v. Cox, 2 Nev. 370. It cannot be construed 
as imperative, or as fixing an impassable landmark of judicial 
power, without violence to the object of the law; which 
could have been none other than to encourage reasonable 
dispatch in the determination of actions. 

IV. The rendition of judgment by the justice was at most 
only an irregularity. The contract, on which suil was 
brought, being joint, the judgment was properly entered 
against both defenda^ts. But if Mary McGormas was im- 
properly joined as defendant in that action^ she should have 



Digitized by 



Google 



1873.] SUPREME COUET OE NEVADA. 43 

Connery v. Swift. 

demnrred on the ground of misjoinder; and the fact that she 
did not, leaves us to conclude that she was properly made a 
defendant. 



By the Court, Hawley, J. : 

Plaintiff seeks to enjoin the sale of certain personal prop- 
erty under an execution issued upon a judgment rendered 
against her in a justice's court, and bases her claim for relief 
upon the grounds : 1st, that the judgment is a nullity ; 2d, 
that it was obtained by fraud. At the hearing upon the 
question of fraud, the court dissolved the temporary re- 
straining order theretofore issued. From this order plain-. 
tiff appeals. 

From the pleadings we think the only ground upon which 
plaintiff would be entitled to the relief sought is that of 
fraud; and it is not contended that the court erred in de- 
ciding that question adversely to plaintiff. If the^ judgment 
was erroneous, the remedy of plaintiff was by appeal; if 
void, she had a remedy by motion to have the execution set 
aside. If these remedies have been lost, without any fault 
or negligeuce of plaintiff, and if we concede that the judg- 
ment is entirely void (a question we have not examined), 
still there is no necessity for the interference of a court of 
equity to restrain the enforcement of the execution, because 
there is no showing that plaintiff cannot have an adequate 
and complete remedy at law. There is no allegation that 
defendants are insolvent or unable to respond in damages. 
The averment "that said C. M. Taylor, defendant herein, 
has no visible property exempt from execution " is not suffi- 
cient. Moreover, the averment is positively denied in the 
answer. The restraining order was properly dissolved. 

The order appealed from is affirmed. 
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Ex Parte J. BEDFORD ROBERTS. 

Criminal Law— Unqbrtaintt in Sentence. Where a person was sentenced to 
imprisonment in the State prison for a term of one year, to commence npon 
the expiration of another term ; and one year afterwards the first judgment 
and sentence were adjudged void : Hddy on habeas corpus, that the sen- 
tence either commenced to run immediately on rendition and had expired, 
or it was void for uncertainty, and in either case the prisoner was entitled 
to his discharge from the State prison. 

Void Judoment Void Ab iNmo. Where on appeal a conviction for crime is 
adjudged void, it is not the decision of the Supreme Court that makes it 
void ; it is void ab initio. 

Habeas Corpus before the Supreme Court. Tte writ was 
issued on the petition of A. C. Ellis, and directed to P. C. 
Hyman, warden of the State prison. In his return the re- 
spondent set forth that he held Roberts in custody by virtue 
of a judgment of the district court of Ormsby County, ren- 
dered on March 11, 1872, sentencing him to imprisonment 
for the crime of State prison breaking; that he had held him 
from July, 1871, by virtue of a sentence to a term of ten 
years for highway robbery; that on May 7, 1873, the judg- 
ment and sentence for highway robbery had been reversed 
(StcUt V. Boberts, 8 Nev. 239); and that since such reversal 
he had held him only under the first mentioned judgment. 

The return contained a copy of the judgment and sentence, 
from which it appeared that Roberts was one of a number 
who had escaped from the State prison on September 17, 
1871. Being afterwards apprehended and indicted for prison- 
breaking, they pleaded guilty and were sentenced to impri- 
sonment in the State prison for the term of one year, *'8uch 
term of imprisonment to commence upon the expiration of 
' any term or terms of imprisonment which you may now be 
undergoing in said State prison." 

Ellis & King, for Petitioner. 

I. The judgment of March 11, 1872, was void for uncer- 
tainty. It sentenced petitioner to a term of one year, to 
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commence upon the expiration of the term which he was at 
that time undergoing. The word " expiration," here used, 
means not the expiration of a term as matter of fact, but the 
expiration of a term as maUer of law. As matter of law, 
there was no term. The former conviction being void could 
not create any term. There never was a commencement of 
any such term, and necessarily there could not be any expira- 
tion of it. The term in question, therefore, as it was to 
commence upon such impossible expiration, never could 
commence. 

H. If the judgment of March 11, 1872, ever took effect 
at all, it took effect immediately on its rendition; and, the 
term of one year therefrom being now expired, the petitioner 
is on this ground also entitled absolutely to his discharge. 

i. A. BuchneTy Attorney General, for Bespondent. 

I do not see how it can be a question in this case whether 
the judgment for robbery was void or voidable. From an 
inspection of that judgment, there is no doubt that the dis- 
trict judge had jurisdiction of the subject matter of the 
indictment and of "the person of the defendant." That 
judgment was not void, but only voidable. Ex parte Tobias 
Watkins, 3 Peters, 202. It was in force, however errone- 
ous, until reversed. Brotvne v. OommonweaUh, 4 Eawle, 259. 
A year has not expired since that reversal, and petitioner is 
therefore not entitled to his discharge. 



By the Court, Belknap, J. : 

Under a judgment of con-viction for prison-breaking, the 
petitioner was on the 11th day of March, 1872, sentenced 
to confinement in the State prison for the period of one year, 
to commence upon the expiration of a term of imprisonment 
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which he was then undergoing for robbery. The trial of the 
robbery case was had out of term, and upon appeal wo 
decided that the judgment of the district court rendered 
therein was void, and ordered a new trial. (State y. Roberts^ 
8 Nev. 239.) The petitioner is confined in the State prison. 
Application is made for his release by writ of habeas corpus, 
upon the ground that the judgment of the 11th of March, 
1872, is void for uncertainty, since it depends upon an 
impossible condition, or that the sentence thereunder com- 
menced running upon its rendition, and has now expired by 
limitation. 

In behalf of the State, it is contended that the sentence of 
the 11th of March, 1872, took effect upon the 7th day of 
May, 1873 — ^the date of the reversal of the judgment in the 
robbery case. The decision of this court did not make that 
judgment void; it was void ah initiOy and the sentence and 
imprisonment under it were, in legal contemplation, nullities. 
Either the judgment of the 11th of March commenced to run 
upon its rendition or it is void for uncertainty, and in neither 
case is the warden of the State prison entitled to the custody 
of the prisoner. A new trial having been awarded him, he 
must be remanded to the custody of the sheriff of Washoe 
County. 

It is so ordered. 



JOHN S. NEIL, Appellant, v. WILLIAM M. WYNE- 
COOP, Eespondent. 

PRAcncE IN Cases of Contest for Pubuo Land. Cases of contest for public 
land nnder the act of March 4, 1871, being governed by the proFisions of 
the Practice Act so far as applicable (Stats. 1871, 135, Sec. 12), a statement 
on motion for new trial in such case, which contains no specifications of 
error, is insufficient. 

App£al from the District Court of the Second Judicial 
District, Ormsby County. 
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This was a controversy between the parties as to a prefer- 
red right to purchase of the State a tract of eighty acres of 
land in township 15 north, range 19 east, in Ormsby County. 
In accordance with the statute of March 4, 1871, providing 
for such cases, the contest was certified from the register to 
the district court. A trial was had, and the result was a 
judgment for defendant. Plaintiff then moved for a new 
trial, and a statement on such motion was filed, containing 
aU the testimony, but no specifications of error. The mo- 
tion having been overruled, plaintiff appealed from the judg- 
ment and order. 

T. D. Edwards and EttiB <& King, for Appellant. 

B. M. ClarkCy for Eespondent. 

By the Court, Whitman, C. J. : 

It is provided by statute in this State that " * * when two 
or more persons, claiming a preferred right by reason of occu- 
pancy or possession, apply to purchase the same lands, the 
register shall certify such applications to the district court 
of the county in which such lands are situated and notify 
the contesting applicants thereof. The judge or court shall 
then appoint a commissioner in the vicinity of the land so in 
dispute to take and report to such court all the testimony of 
the parties in the case. The contest shall then be tried and 
determined as ordinary actions in said court * * *." Stats. 
1871, 138, Sec. 12. 

Under this section the case at bar was tried. The appel- 
lant here moved for a new trial. It is objected that his 
statement contains no specification of error; to that it is 
answered that this case is sui generis and the provisions of 
the general Practice Act inapplicable. Under the statutory 
language, there can be no doubt that this position is incor- 
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rect. Such cases, after a certain point, are to be tried and 
determined as ordinary actions. 

Of course, reference must be had to the Practice Act, to 
ascertain and determine how such actions are tried; and the 
governing rules, so far as applicable to the individual case, 
must be adopted. It by no means follows, because this 
action differs from ordinaiy actions in important respects, 
that it cannot in all others be governed by the rules of prac- 
tice pertaining to such cases. In fact, the very appearance 
of appellant here is proof of this view. If not found in the 
rules of ordinary practice, whence comes his right to move 
for a new trial ? The objection to the statement is sustained. 
CorbeU,Y. Job, 5 Nev. 201. 

The order denying a new trial and the judgment are 
affirmed. 



THE STATE OF NEVADA, Kespondent, v. WILLIAM 
M. NEWMAN, Appellant. 

Larceny of Peoperty Stolen in and Brought from ' Another State. If a 
person commits larceny in one country or state and carries the goods stolen 
into another country or state and there makes any removal or asportation 
of them, having in his mind the intent to steal, he may be properly indicted 
for larceny of them in the latter locality. 

Mere Possession with Felonious Intent of Property Stolen in Another 
State not Larceny. In a trial for larceny of property, which had been 
stolen in another state and brought into this State, the court instructed the 
jury that if the accused was in possession of the property in this State with 
a felonious intent to steal, take and drive it is^ay, It should convict, though 
the original taking away had been in another state : Hddj error. 

No Larceny without Act as well as Intent. Mere possession of another's 
property, with intent to steal it, is no larceny, until intent is ripened into 
act. 

Appeal from the District Court of the Seventh Judicial 
District, Lincohi County. 
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Defendant was indicted, with Vincent Moore and Eobert 
McCansland, of the crime of grand larceny, alleged to have 
been committed in Lincoln County, Nevada, on or about 
May 15, 1872, by stealing a cow and heifers, the property of 
John Pulcifer, and a heifer, the property of the Hebron 
Stock Association. It appeared that the cattle described had 
been pasturing on a ranch in Utah Territory, from which 
they were stolen and driven to a ranch in Meadow Valley; 
Lincoln County, where they were found. 

Defendant alone appeared for trial. Having been con- 
victed and his motion for a new trial overruled, he was 
sentenced to imprisonment at hard labor in the State prison 
for the term of three years. He appealed from the judgment. 

Pitzer & CoTBon^ Bishop dt Sdbin and J. C. Foster, for Ap- 
pellant. 

I. No indictment;for larceny lies in the courts of this 
State where the property has been stolen in another state or 
territory, and brought into this State. State v. Brovm, 1 
Hayward, (N. C.) 116; Pecyple v. Gardner, 2 Johns. 478; 
People Y. Schenck, 2 Johns. 479; Simmons v. Com,, 5 Binn. 
617; Simpson Y. State, 4 Humph. (Tenn.) 456; Dissenting 
Opinion in HamiUonv. State, 11 Ohio, 435; GommxynweaUh 
V. Upsichord, 3 Gray, 434. 

n. Our criminal code was^'copied from the criminal code 
of New York, as it existed when the above cited cases of 
People V. Gardner and People v. Schenck were decided. Does 
this not show a clear intent on the part of our legislature 
that the rule adopted in those two cases should be the rule 
in this State ? 

m. The first instruction given by the court is erroneous 
in several important respects. It assumes that the cattle 
ha4 been stolen. It declares that if defendant had the 
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property in lis possession, with intent to steal it, he must 
be found guilty. In other words, that having property in 
possession, with intent to steal it, constitutes larceny. This 
was the principal instruction given in the case, yet in it the 
court gives an entirely new and original definition of larceny, 
not found in the books. 

IV. The proof was insufficient to justify the verdict. 
There was not sufficient evidence that a larceny had been 
committed to warrant a conviction. The ownership of the 
cattle was not sufficiently proved. The circumstances proven 
tending to connect Newman with the cattle were too vague 
and unsatisfactory to warrant a conviction upon them. 

L. A. Bvekner, Attorney General, for Eespondent. 

I. An indictment for larceny can be supported where 
property is originally stolen in one of the United States and 
carried into another, where the indictment is found. .This 
question was thoroughly discussed in Massachusetts in 
Commonwealth v. Vpdchord, Leading Crim. Cases, 371, and 
CommonweaUh v. Holder, 2 Leading Crim. Cases, 377. These 
cases have been followed in Connecticut, Maryland, Ver- 
mont, Ohio, Mississippi, and Kentucky. A contrary doc- 
trine has been held in North Carolina, New York, Tennessee, 
Louisiana, Indiana, Iowa, and New Jersey. The question 
in the case at bar, however, differs from that discussed in 
the cases above referred to. Here the indictment charges 
the larceny to have been committed in Lincoln County, 
Nevada. There is therefore no analogy between this case 
and that of SimmonB v. Commomoecdth, 5 Binney, 617, cited 
by appellant. There the Pennsylvania jury found, by special 
verdict, ^'that the defendant did feloniously steal, take, and 
carry away the goods * * * * within the state of Delaware, 
and that he brought them into the city of Philadelphia." 
The judges properly refused to sentence the prisoner under 
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those circumstances, while doubtless the facts would have 
warranted a conviction and sentence for larceny in Penn- 
sylvania. See 1 Bishop's Grim. Law, 106, Sec. 106. Here 
the evidence established the facts, in addition to possession, 
that he had no right to the possession and that he had the 
felonious intent to appropriate the cattle to his own use, and 
di4 BO by selling them. This established the complete 
offense in Lincoln County, Nevada. 

n. Lx the New York cases of People v. Gardner, 2 Johns. 
478, and People v. Schenckj 2 Johns. 479, it was held that 
where the original theft was in another state, and the stolen 
property brought into the state where the indictment was 
found, it could not be supported; but it will be remarked 
that those cases were on common law grounds. Afterwards 
a statute was enacted in that state, embodying the contrary 
or Massachusetts view. 

m. The first instruction was not erroneous. If the tes- 
timony showed that the original taking was in Utah, and 
that in addition to the guilty possession, the defendant felo- 
niously appropriated the said property to his own use, 
knowing who the real owner was, tJiese facts made a dis- 
tinct offense against the laws of this State, triable in Lincoln 
County. 1 Bishop's Crim. Law, 108. 

By the Court, Whitman, C. J. : 

The appellant was convicted of grand larceny. It was 
shown by the evidence, so far as there was any showing, 
that the property, the subject of the larceny, was stolen in 
Utah Territory. The indictment was for larceny in Lincoln 
County, State of Nevada. 

This state of facts brings up the often and variously de- 
cided objection, that no conviction can be had, in one state 
of this Union, for a larceny committed in another or in a 
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territory thereof. Thus baldly put, of course no authority 
could be found to sustain ; but convictions have been had 
upon the principle which allows one stealing in a county of 
a state to be indicted and tried in any other to which he 
carries the stolen property, upon the ground that, the title 
being in the true owner, every moment's continuance of felo- 
nious possession is a new crime under the same law. 
State V. Brovm, 8 Nev. 208. As every state of this 
Union is, as to its laws and their administration, a foreign 
country to every other, there can be no analogy between the 
cases ; and thus, despite the very considerable authority in 
affirmation of this proposition, the weight of precedent and 
reason is against it. In Massachusetts and other states 
where the doctrine prevails, it is evidently held more 
because the rule is established ; while the reason is clearly 
with the dissenting judges. Com. v. Bolder^ 9 Gray, 7 ; State 
V. Mis, 3 Conn. 185 ; State v. Hamilton, 11 Ohio, 435 ; State 
V. BaHlett, 11 Vt. 650. 

The true reason and authority, however, for an indictment 
and the rule upon which it can be sustained under facts sim- 
ilar to those of the present record, have been well elucidated 
by Mr. Bishop in his chapter on "Acts punishable equally 
by our government and by a foreign government," and to 
some extent the same were foreshadowed in The State v. 
Watson., 36 Miss. 593 and Com. v. FerriU, 1 Duvall, 153. As 
it is impossible to condense the argument of the text writer, 
so perfectly crystallized is it, the whole will be quoted, 
although more comprehensive in scope than is absolutely 
necessary for this decision : 

"Under the last two sub-titles this matter was somewhat 
considered ; but it may be well to observe here, that sup- 
posing an act to be equally punishable by two sovereignties 
it does not necessarily follow that both sovereignties will deem 
it wise to execute the punishment — a matter to be further 
considered elsewhere. On the other hand, if an act^is prop- 
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erly pnnishable by another sovereignty, yet the foreign sov- 
ereign does not see fit to avail himself of his right to punish 
it, this liability of punishment abroad furnishes no good 
reason why we should not punish it when it has been com- 
mitted in violation of our laws. * 

"But when we come to the application of these principles, 
we sometimes meet with differences and embarrassments. 
Particularly have conflicting opinions been entertained 
whether, if a man commits larceny of goods in one country, 
or in one state of our Union, and carries the goods into 
another country or state, he can be indicted for larceny of 
them in the latter locality, in analogy to the rule which holds 
where goods are stolen in one county, and carried by the 
thief into another one within the same state. Now, this 
form of the question being the common form, betrays the 
misapprehension out of which the differences have arisen. 
Our courts cannot punish offenses against a foreign govern- 
ment ; neither can a man excuse himself for a criminal act 
here, by alleging that he did the same thing elsewhere. 
From which propositions we conclude, that as a question of 
principle, a man can neither be punished nor escape punish- 
ment for a larceny here, by reason of his having committed 
it also in another state or country. 

** Therefore when a jury sitting in Pennsylvania, found by 
special verdict 'that the defendant did feloniously steal, 
take, and carry away the goods * * * within the state 
of Delaware, and that he brought the same into the city of 
Philadelphia, within the jurisdiction of this court,' the 
judges properly refused to sentence the prisoner {Simmons v. 
Commonwealth, 5 Binn. 617,) while doubtless the facts would 
have justified the jury in convicting him of larceny in Penn- 
sylvania. Always, when a man has with him property in 
the state where the inquiry arises, the courts look into the 
legal relation he sustains to it there ; if he stole it in another 
state, he has not even the right to its custody in the new 
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locality, and the rule of larceny is, that when a man, having 
in his mind the intent to steal, makes any removal or carry- 
ing away of goods to the custody of which he has no title, 
he commits the crime. Consequently, in the above case, 
the finding by the jury of a larceny in Delaware was irrele- 
vant; while, in omitting to say whether there was a re- 
moval of the goods by trespass with intent to steal them in 
Pennsylvania, it was defective. 

**The question now under consideration, differs in one 
aspect, from that of goods stolen in one county and conveyed 
by the thief into another county within the same state. In 
another aspect it is the same question. No indictment can 
ever be maintained, unless the proof establishes a complete 
offense in the particular county in which the indictment 
was found. But where the first taking was in the same state 
though in another county, the court can see the relation of 
the thief to the property, after he brings it into the county 
of the indictment, to be that of a felonious possessor ; and 
so can infer a larceny in the latter county, from the mere 
fact of possession. Yet where the first taking is abroad, no 
such inference can be drawn from the mere possession ; 
while* if inquiry establishes something done in this state, 
beyond merely having possession here, then the fact of there 
being in the possessor here no right to the possession, to 
the custody, or to any handling whatever of the property, 
added to the proof of intent to appropriate it wrongfully 
here, with a knowledge of the ownership being in the other, 
establishes the complete offense. Our courts indeed hav(» 
no occasion to try, neither have they jurisdiction to try, lar- 
cenies committed abroad, against the laws of foreign gov- 
pimments. But they can try all offenses against our laws ; 
and if a man has property in his hands here, they can 
inquire what legal relation he sustains here to this property; 
and if it came with him from a foreign country, the relation 
he sustained to it there establishes his relation to it here. 



Digitized by 



Google 



1873.] SXJPREME COURT OFNEVADA. 56 

State V. Newman. 

Tliis is familiar law, undisputed, practiced upon daily in all 
our tribunals, in the ordinary matters of litigation. 

''The proposition that a man is to escape punishment for 
the violation of our laws, because he first violated the laws 
of a foreign country, is absurd in itself and mischievous in 
its practical application. Nothing is plainer than that, 
when a man is found here with property, our courts will in- 
quire after the owner of it, equally whether such owner is 
alleged to be a foreigner or a citizen, present personally or 
absent. Nothing is plainer than that our courts will protect 
the rights of property, equally whether the property is in 
the owner's grasp, or wrongfully found in the grasp of a 
felon. And no principle in the law of larceny is better es- 
tablished, as a general doctrine, than that any physical re- 
moval, however slight, of the entire physical substance of 
the thing alleged to be stolen, to which physical substance 
the reipover has not the right of possession, even though he 
has it in custody, lawfully or unlawfidly, is, where the 
felonious intent exists, larceny.. If, therefore, the complete 
oflfense is not committed here, by one bringing here from a 
foreign country personal goods which he has there stolen, 
using them here as his own and meaning at the same time 
here to deprive the owner of his ownership therein, then it 
is impossible for any man, under any circumstances, to do 
acts completely falling within all the descriptions and defini- 
tions given in the books of this offense. ^ 

" When we turn to the authorities, we find that they have 
not always proceeded on the principles thus stated. In an 
old English case, where goods seized piratically on the ocean 
were carried by the thief into a county of England, the com- 
mon law judges refused to take cognizance of the larceny, 
and remitted the matter to the Admiralty; 'because,' said 
they, ' the original act, namely the taking of them, was not 
any offense whereof the common law taketh knowledge; and, 
by consequence, the bringing of them into a county could 
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not make the same felony punishable by our law.' Bviler^s 
Case cited 13 Go. 53; 3 Inst. 113. And the doctrine has 
been since applied, in England, both to goods stolen in 
other parts of the king's dominions (altered by Statutes 13 
Geo. in. ch. 31, Sec. 4 and 7 and 8; Geo. IV. ch. 29, Sec. 
76) and stolen in foreign countries. This doctrine has been 
followed by the courts of New York, Pennsylvania, North 
Carolina, Tennessee, Indiana, and Louisiana. It has been 
discarded and the opposite held in Connecticut, Vermont, 
Ohio, and Mississippi. In Massachusetts, the court dis- 
carded it also, holding defendants liable where the facts 
showed the original larceny to have been in another of the 
United States; but, in a late case, where it was in one of the 
British Provinces, the conviction was overthtown. Com. v. 
Upsicliord, 3 Gray, 434. The rule which holds the criminal 
guilty in the state to which he brings his stolen goods has 
likewise been prescribed by statute in New York since the 
before mentioned adjudication was made; also in Alabama, 
Missouri, and some other states." 1 Bishop's Crim. Law 
(3d ed.,) Sees. 104-110. 

Accepting, as is here done, the foregoing quotation as a 
correct exposition of the law, the first objection must fail. 

The next objection is to the first instruction presented in 
the record, as follows: ** Gentlemen of the jury, you are 
instructed that if you find from the evidence that the de- 
fendant was in possession of the cattle charged to have been 
stolen in the indictment, with a felonious intent to steal, 
take, and drive away the same, in the County of Lincoln, 
State of Nevada; and that, if you further believe from the 
evidence that the property belonged to the persons alleged 
in the indictment to be the owners thereof, and that the 
property was of the value of fifty dollars or more, then you 
will find the defendant guilty as charged in the indictment, 
thopgh the original taking may have been in Utah Terri- 
tory." This instruction was evidently drawn with reference 
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to the old doctrine before alluded to/ as sustained in Con- 
necticut and other states, and would probably have there- 
under been good; but in view of the reason on which thi^ 
decision stands, it is insufficient. Succinctly stated, it 
amounts to the proposition that A in possession of the prop- 
perty of B "with felonious intent to steal, take, and drive 
away the same," is guilty of larceny. This is not enough; ' 
as under the facts and law here, there is, and can be, no 
previous larceny, from which to deduce by mere possession 
of the stolen property, though coupled with felonious intent, 
a continuing one. A larceny under the circumstances of 
this case must be complete in itself, upon its own surround- 
ings; there is no convenient legal fiction to help out the 
halting fact; and of course it is a self-evident proposition in 
the abstract that the mere possession of another's property, 
with intent to steal, is no larceny, until that intent is ripened 
into act; and so here, to repeat the author before quoted, 
*' Where the first taking is abroad, no such inference can be 
drawn from the mere possession; while if inquiry establishes 
something done in this state, beyond merely having posses- 
sion here, then the fact of there being in the possessor here 
no right to the possession, to the custody, or to any handling 
whatever of the property, added to proof of intent to appro- 
priate it wrongfully here, with a knowledge of the ownership 
being in the other, establishes the complete offense." This 
instruction then was erroneous. There is nothing in the 
other objections; but upon this the judgment must be re- 
versed and the cause remanded. It is so ordered. 
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THE STATE OF NEVADA, Eespondent, v. DAVID M. 
HALL, Appellant. 

Murder^Whbn "Threats'' Avulablb ik Defekbe. A person on trial for 
murder cannot avail himself of threats or menaces preTiously made against 
him by deceased, unless he at the time of the Isilling was actually assailed 
or bad sufflcieirt evidence to convince a reasonable person that he was in 
danger of incurring bodily li^nry or of losing his life at the hands of 
deceased. 

Antecedent Threats Axone do not Jubtift Homicide. In a murder case, 
where it appeared that threats to k\\\ had been made by deceased against 
defendant some time before the homicide but that the fatal meeting with 
deceased had been sought by defendant for the avowed purpose of killing 
him, the court instructed the jury that all antecedent threats are dependent 
upon the facts at the time of the killing and in order to justify the homicide 
it must appear that at the time of the killing there was some action which 
would induce a reasonable man to believe that he was in danger of losing 
his life : Heldt t^o error in instructing that there must have been some action 
on the part of deceased at the time of killing. 

Tdib for *' Irresistible Passion'' to Cool. In a murder case, where the 
defense is justification on account of irresistible fear or passion caused by 
acts of deceased and without time to cool, the question for the jury to con- 
sider is whether there was time for a reasonable man to cool his passion or 
quiet his fears, not whether the one was cooled or the other quieted. 

Appeal from the District Court of the Fifth Judicial Dis- 
trict, Nye County. 

Defendant was indicted in August^ 1873, for the murder 
of a person whose real name was unknown to the grand jury, 
alleged to have been cmnmitted on or about June 17, 1873, 
by shooting him with a pistol at Belmont. The main cir- 
cumstances of the killing, as shown by the testimony, are 
stated in the opinion. It further appeared that the name of 
deceased was John Copeland, and that he was commonly 
known as '' Black Jack." 

The trial, which took place in September, resulted in a 
conyiction for murder in the first degree, and defendant was 
sentenced to be hanged on October 17, 1873. He appealed 
from the judgment. 
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P. H. Clayton^ lot Appellant. 

I. The court erred in instructing the jury that there must 
have been some action on part of deceased at the time of the 
killing. 8 Kentucky, 487. 

n. The statement of facts, as recited in the instruction 
[recited in the opinion,] would not justify a verdict of mur- 
der in the first degree. It is further objectionable, because 
it bears upon its face the impress of the opinion of the court 
as to the force and weight of testimony, and also because 
the latter part is without authority of law and calculated to 
confuse and mislead the jury. 26 Cal. 361; State y. MUlain, 
3 Nev, 409; 8Me v. Pierce, 8 Nev. 291. 

m. The court erred in refusing to give the instruction 
asked by defendant [recited in the opinion.] 1 Wharton 
Cr. Law, 990. 

L. A. Buckner, Attorney General, for Eespondent. 
By the Court, Whitman, C J. : 

Appellant stands convicted of murder in the first degree, 
and objects that the jury were misdirected in certain instruc- 
tions given and by the refusal of one offered by him. 

The first instruction to be reviewed is in the following 
language: ''No threats or menaces, made by the deceased 
against the defendant D. M. Hall, can avail Hall, unless 
he at the time of the killing was actually assailed or had 
sufficient evidence to convince any reasonable person that 
he was in danger of incurring bodily injury, or of losing his 
life at the hands of the deceased. Whatever threats may 
have been made by deceased, they cannot be of avail to the 
defendant, unless at the time of the killing something was 



Digitized by 



Google 



60 SUPREME COURT OF NEVADA. [Oct., 

state V, Hall. 

done which would induce a reasonable man to suppose that 
he was in danger of great bodily harm, or of losing his life. 
All antecedent threats are dependent upon the facts at the 
time of the killing; and in order to justify the homicide, it 
must appear that at the time of the killing there was some 
action which would induce a reasonable man to believe that 
he was in danger of great bodily harm, or of losing his life." 

There is no material conflict in the evidence, which tends 
to show that about one year before the homicide the deceased 
had at sundry times attacked appellant, and made threats to 
take his life, both in his presence and elsewhere; that of the 
threats made out of the hearing of appellant, he had been 
informed; that on the day of the killing, appellant casually 
met the deceased as, in company with another person, appel- 
lant stopped for a moment at a store while driving past; that 
a short time after, he said to his companion, at the same time 
taking a pistol out of his pocket, that he had a mind to go 
back and kill that man. Nothing, however, was done; the 
parties accomplished the purpose of their drive, and in half 
an hour more or less appellant returned to the store of one 
Vollmer, when he said: ** There is a man in town who 
threatened to kill me on sight; I don't think I will take the 
chances; I think I will go and kill him." Vollmer **told 
him not to do it; to let him alone; that the teams would go 
out in a short time again, perhaps day after to-morrow;" but 
appellant said ** he would not take any chances, as the man 
was watching for him two or three times under oath to kill 
him." Appellant then walked to a neighboring store; shot 
and killed deceased, who at the time was helping to unload 
a wagon and who made no demonstration, whether hostile 
or otherwise, and uttered no word save, when appellant 
after the shooting said '* You have threatened my life and 
are a damned thief" to say, "No, no, no." 

The specification of objection to the instruction is, that 
the court ** erred in instructing the jury that there must 
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have been some action on the part of the deceased at the 
time of the killing." The authority cited to sustain this 
objection really overturns it. ^** ^ * The threats of even a 
desperate and lawless man do not and ought not to authorize 
the person threatened to take his life; nor does any demon- 
stration of hostility short of a manifest attempt to commit a 
felony justify a measure so extreme. But when one's life 
has been repeatedly threatened by such an enemy, when an 
actual attempt has been made to assassinate him, and when 
after all this members of his family have been informed by 
his assailant that he is to be killed od isight, we hold that he 
may lawfully arm himself to resist the threatened attack. 
He may leave his home for the transaction of his legitimate 
business or for any lawful or proper purpose; and if on such 
an occasion he casually meets his enemy, having reason to 
believe him to be armed and ready to execute his murderous 
intentions and he does believe and from the threats, the 
previous assault, the character of the man, and the circum- 
stances attending the meeting he has the right to believe, 
that the presence of his adversary puts his life in imminent 
peril, and that he can secure his personal safety in no other 
way than to kill him, he is not obliged to wait untU he is 
actually assailed. He may not hunt his enemy and shoot 
him down like a wild beast; nor has he the right to bring 
about an unnecessary meeting in order to have a pretext to 
slay him; but neither reason nor the law demands that he 
shall give up his business and abandon society to avoid such 
meeting." Bohmnon v. CommonweaUh, 8 Bush. (Ky.) 488-9. 
The instruction was given in view of the uncontradicted 
evidence, that the meeting was not casual but was sought 
by appellant for the avowed purpose of killing deceased. 
To declare the instruction erroneous in such view, would be 
to indorse the doctrine repudiated in the case quoted and 
to hold that the appellant might *' hunt his enemy and shoot 
him down like a wild beast." 
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The following instruction is claimed to be erroneous on 
several grounds: 1st, that the statement of facts does not 
constitute murder in the first degree; 2d, that it indicates 
the opinion of the judge on the weight of the testimony; 3d, 
that the latter portion is calculated to mislead the jury. 
This is the instruction: "If the jury believe from the evi- 
dence that the defendant, D. M. Hall, on ^e day the homi- 
cide is alleged to have been committed in the indictment, 
rode out to East Belmont or to the mines with August Yoll- 
mer, about on&^hour before the homicide is alleged to have 
been committed in the indictment; and while on the way 
out to* said mines, the defendant drew out his pistol or a 
pistol and said to August Vollmer, * I have a notion to go 
back and kill the man alleged to have been killed in the 
indictment;' and that after the defendant having made such 
remark he, the said defendant, went out to the mines with 
said August Yollmer, and returned to the town of Belmont, 
Nye County, State of Nevada, with said August Vollmer; 
and that as soon as said defendant returned to said town of 
Belmont, he, said defendant, in front of VoUmer's store, 
said to Adolph Vollmer * that there was a man in town who 
had threatened to kill him. Hall, and that he. Hall, would 
not take any chances, and that he, Hall, would go and kill 
him,' the man alleged to have been killed in the indictment, 
and that the defendant. Hall, did within two or three 
minutes thereafter kill the man alleged to have been killed 
in the indictment, at a time when the person alleged to have 
been killed in the indictment made no hostile demonstration 
toward the defendant, Hall; the jury are instructed to find 
the defendant guilty of murder; and if the jury believe that 
the defendant resolved to take the life of the person alleged 
to have been killed in the indictment before the fatal shot 
was fired, they are instructed to find the defendant guilty of 
murder in the first diegree." 



Digitized by 



Google 



1873.] SUPBEME COXJET OF NEVADA. 63 

state V. Hall. 

Upon inspection, and as before keeping in view the nndis- 
puted facts, no error appears. The same may be said with 
regard to the other instmctions given and objected to, with- 
out detail of review. 

The court refused this instruction offered by appellant: 
"If the jury believe the above defendant was assaulted in a 
violent and deadly manner by Jack Copeland or Black Jack 
a year or more anterior to the homicide; and that Jack 
Copeland made threats to take the life of the above defend- 
ant, and that the attacks or threats excited fear or passion 
in the above defendant, they are instructed that 'The law 
assigns no limits within which cooling time may be said to 
take place.' " 

Waiving the point that the kind of fear or passion which 
will excuse a homicide is insufficiently stated and that the 
instruction is generally drawn with dangerous looseness, and 
to come to what was manifestly intended as its point, that is 
the last sentence; the giving without explanation woidd have 
been to mislead the jury. True, the law fixes no definite 
time as a general rule within which an irresistible passion 
may cool or a reasonable fear abate; that must depend upon 
the circumstances of each case. An hour has been held 
sufficient, also a portion of a day for passion to cool; and it 
is always held that, if there has been cooling time before a 
homicide, the killing is still murder, though in fact the 
passion has not cooled. ''So, when anger provoked by a 
cause sufficient to mitigate an instantaneous homicide has 
been continued beyond the time, which in view of aU the 
circumstances of the case may be deemed reasonable, the 
evidence is found of that depraved spirit in which malice 
resides." State v. McCauts, 1 Spears. 390. The question 
for the jury to consider was, whether there had been time 
for a reasonable man to cool his passion or to quiet his fears 
— ^not whether the one was cooled or the other quieted; as, 
says the author relied on by appellant, " However great the 
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provocation may have been, if there be sufficient time for 
the passion to subside and for reason to interpose, the homi- 
cide will be murder. * * * The law assigns no limits within 
which cooling time may be said to take place. Every case 
must depend on its own circumstances; but the time in 
which an ordinaiy man in like circumstances would have 
cooled, maybe said to be the reasonable time." 1 Wharton, 
990. 

To have given this instruction would have been error, as 
tending to distract the mind of the jury from the proper 
issue, by giving them an abstract fragment rather than the 
concrete whole, of the law upon the point involved. 

The judgment is affirmed, and the district court directed 
to fix a day for carrying the sentence into execution. 



THOMAS LAMBUETH, Appellant, v. PETER DALTON 

et als.. Respondents. 

Nbw Trial Statkmext Cannot be Certifibd After Appeal. After a motion 
for tinew trial on a statement, which is neither appreed to, aUowed or certi- 
fied, has been decided and an appeal taken, the court below has no authority 
to add a certificate; and a motion in the Supreme Court for leave to add 
such certificate will be denied. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

This was an action against Dalton as principal and A. A. 
Longley and John S. Bowker as sureties on the same injunc- 
tion undertaking, which was the subject matter of complaint 
in the case of Libby v. Dalton et ale., ante 23. • There was a 
verdict and judgment for plaintiff for damages in the sum of 
$596 25 and costs. Defendants moved for a new trial, and 
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the court below in response thereto made an order that 
a new trial shonld be granted, to take effect upon a cer- 
tain day nnless in the meanwhile the plaintiff wonld remit 
$196 25 of the damages awarded. He declined to do so and 
appealed from the order. 

It appears that in due time after the verdict and judgment 
in the court below, defendants filed and served a statement 
on motion for new trial, and plaintiff filed and served amend- 
ments. The defendants declined to accept the amendments 
and gave notice for settlement of the statement before the 
judge. The motion for settlement and motion for new trial 
were argued together and taken under advisement. After- 
wards the judge corrected the statement and filed it with the 
clerk, together with his order granting a new trial; but he 
omitted to add his certificate of settlement to the statement. 
The statement as corrected and filed by the judge was in- 
serted in the transcript on appeal, but without any certificate 
of agreement, allowance or settlement. 

The respondents moved in this court to add the certificate 
of the judge below to the statement, as stated in the opinion. 

Bdbert M. Clarke, for Appellant. 

The court below erred in granting a new trial in the ab- 
sence of an agreed, allowed or certified statement. Mc Wil- 
liams V. Hirachman, 5 Nev. 263; White v. White, 6 Nev. 20. 

Haydon & Cain, for Eespondents. 

I. If it appears that defendants duly filed and served 
their statement and plaintiff filed and served amendments 
and that argument was had upon the hearing of the motion 
for settlement and new trial, it cannot be objected by plain- 
tiff that the same does not appear to have been settled by 
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the judge or the attorney in said cause. WiUiams v. Oregort/y 
9 Oal. 76; Dickinson v. Van Dorn, 9 Cal. 207; Mmris t. 
Angle, 42 Oal. 239. And especially so when as in this case 
the judge in the order for a new trial refers to the statement 
on motion for new trial. 

n. K the Court should hold that it will examine the 
record to see if there is or is not a certificate of settlement, 
it appears by the admission of appellant's counsel that there 
was a settlement in fact, but by neglect, inadvertence or 
mistake of the judge of the court, he failed to furnish the 
evidence of such settlement. The Practice Act, Sec. 68, 
authorizes the court to correct a mistake in any respect. 
The case being on appeal, this Court is the proper court to 
allow the correction of such mistake. Sparrow & Trench v. 
Strong, 2 Nev. 368; KUlip v. Tlie Empire Mill Co,, 2 Nev. 42; 
State V. Pierce, 8 Nev. 304; Cooper v. Pacific Mutual Ins. Co,, 
7 Nev. 119. 

in. The motion for new trial having been submitted at 
the same time with the motion to settle statement (both 
being reserved by the judge after full argument by counsel,) 
no substantial right of appellant is affected; hence the defect 
shoidd be disregarded. Practice Act, Sec. 71; McManus r. 
Ophir S. M. Co., 4 Nev. 18. 

By the Court, Hawley, J. : 

This appeal is from an order of the district court grant- 
ing a new trial. At the time the order was made the court 
did not have before it an agreed, allowed, or certified state- 
ment on motion for a new trial, as required by Section 1258, 
Compiled Laws, p. 347. 

On the day this appeal was set for hearing respondent's 
attorneys moved this Court for leave to add to the statement 
a certificate of the judge allowing the statement, made 
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after the new trial was granted and after the transcript on 
appeal had been filed in this Court. It was held in Capita v. 
Central Pacific B. B. Co., 6 Nev. 272, that such a practice 
was not permissible. 

This Court having acquired jurisdiction of the case, the 
court below had no authority, while the appeal was pend- 
u^g» to give such certificate. 

The order granting a new trial is reversed. 



AARON D. TREADWAY, Respondent, v. JONAS WIL- 
DER, Appellant. 

WnOHT OT EVIDENCB ON MoTION FOR NbW TrIAL AND ON AfFEAL. A fUsi 

prius coart ought not to grant a new trial, where there is conflicting evi- 
dence, except the weight of evidence clearly preponderates against the 
verdict; bnt when such court does grant a new trial, the appellate court 
will not interfere unless the weight of evidence clearly preponderates against 
the ruling of the court 

Died of Tbusteb Under Congressional Town-Sfte Act not Conolusivb. A 
deed given by a trustee under the congressional town-site act (5 U. S. 
Stats. 567) is not conclusive; if the grantee was not in occupancy or entitled 
to occupancy of the land the trustee could have no authority to execute 
such deed, and it may be collaterally attacked as void and of no effect 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This action was before the court on a previous appeal at 
the Jidy term, 1872; and will be found reported in 8 Nev. 
91. The cause was upon that occasion remanded for a new 
trial, which took place in the court below in March, 1873, 
and resulted in a verdict for defendant. Plaintiff moved for 
a new trial mainly upon the ground of insufficiency of the 
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evidence to sustain the verdict and judgment; and such 
motion was granted. This appeal is from the order. 

T. W. W. Davies, for Appellant. 

I. There was the amplest evidence to warrant the verdict 
of the jury; and the court, in setting aside the verdict, exer- 
cised no just or legal discretion. Though the testimony of 
plaintiff and defendant was in flat contradiction, there were 
many other facts presented to the jury sustaining the de- 
fendant. 

n. The act of Congress under which the deed of the 
trustee, S. H. Wright, to plaintiff purports to derive its 
efficacy, provides that the entry of town-sites shall be *'in 
trust for the several use and benefit of the occu^nts thereof 
according to their respective interests." The law recognizes 
no other proprietors except actual occupants, and the land 
department will not protect the claims or interests of any 
other persons. 1 Lester's L. L. 436, 441, 737; 2 Lester's 
L. L., 312. The deed of Wright to Treadway not having 
been obtained in conformity with law, was void. 5 U. S. 
Stats. 567. 

ni. In ejectment the plaintiff recovers by the strength 
of his own title. The plaintiff here had the closing of the 
cause; the court of its own motion instructed the jury; the 
whole matter was argued and presented at length; and we 
submit that the setting aside of the verdict was unauthorized 
and unwarranted. 

Fllis & King, for Eespondent. 

I. Appellant seems to claim that if the evidence adduced 
upon the trial below would sustain the verdict, this Court is 
concluded thereby and must reverse the order appealed 
from, as an abuse of discretion. Suoh is not the law. The 
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question before this Court is whether tiie evidence presented 
in the record is sufficient to sustain the order granting the 
new trial or not, and not whether there is such a conflict of 
testimony as would sustain an order refusing a new trial, if 
the discretion of the court had been so exercised. The 
order for a new trial comes to this Court as a new verdict, 
with all the sanctity and even more of a presumption in its 
favor than that which supports the verdict of a jury where 
there is a substantial conflict of testimony. See PhiUpots v. 
Blasdtl, 8 Nev. 61; 21 Cal. 414; 21 Iowa, 337. 

II. Defendant cannot attack the deed from Wright to 
Treadway in this collateral proceeding, but is remitted to 
his remedy directly against the deed, as there is no pretense 
that we ought to be held a trustee. Where is the difference 
in principle between the case at bar and the familiar cases 
where it has been held that a patent obtained from the 
United States by a party not entitled to it cannot be attacked 
in a collateral proceeding ?| In this case the deed from 
Wright to Treadway constitutes a patent from the United 
States to Treadway, and operates in the same manner and 
can only be assailed in a case where a patent could be 
attacked. 

By the Court, Hawley, J. : 

This is an action of ejectment to recover possession of 
"about four acres of land," a portion of which is situate 
without, and a portion within the city limits' of Carson. 
Plaintiff, as to the land without the city limits, relies upon 
a patent from the U. S. government (for forty acres of land,) 
and for the other portion rests his claim under a deed exe- 
cuted by Judge S. H. Wright, acting as trustee under a 
statute of this State. Stats. 1866, 54. Defendant claims 
that he was in the actual possession of all the land in con- 
troversy at the time plaintiff made application for said patent 
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and for said deed, and bases his right to recover that portion 
ontside the city limits upon an alleged verbal contract set 
out in his amended answer. To the other portion defendant 
claims that plaflintiff was not an actoal occupant of the land, 
and was not entitled under the law of congress, or the statute 
of this State, to receive any deed from the trustee, and that 
said deed was therefore '^ void and of none effect." 

The testimony submitted at the trial in relation to the 
verbal contract was conflicting. The defendant swore posi- 
tively to the agreement, and plaintiff, equally as positive, 
denied that any agreement was ever made. The testimony 
as to the possession of the land within the city limits was 
equally as conflicting, each party testifying positively that 
he was the actual occupant thereof. Testimony was intro- 
duced which tended to corroborate the statements made 
respectively by plaintiff and defendant. The jury found a 
verdict for defendant. The court, on motion of plaintiff, 
set the verdict aside on the ground of " insufficiency of the 
evidence," and granted a new trial. From this order de- 
fendant appeals. 

, Did the court abuse its discretion in granting a new trial ? 
It must be borne in mind that the niai prius courts in re- 
viewing the verdict of juries are not subject to the rules that 
govern appellate courts. They may weigh the evidence, 
and if th6y think injustice has been done grant a new trial 
where appellate courts should not or could not interfere. 
The question under consideration has been so often presented 
that opinions have become stereotyped. Nothing need be 
added to or taken from the rule, so well established, often 
declared and always followed. ''The court below ought not 
to grant a new trial when there is conflicting evidence, except 
the weight of evidence clearly preponderates against the 
verdict." But when the court grants a new trial, "the appel- 
late court will not interfere unless the weight of evidence 
clearly preponderates against the ruling of the court." 
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The establishment of this rule is one of the necessary re- 
sults which flow from the well known superior advantages 
of the court below to determine the credibility of witnesses. 
The questions to be decided are purely questions of fact 
which are peculiarly within the province of a jury and the 
court below to determine; and as the weight of evidence 
materially depends upon the character and credibility of 
the witnesses, we cannot, after a careful examination and 
comparison of all the testimony, say that the court abused 
its discretion, and shaU not therefore interfere with its 
ruling. 

It is claimed by plaintiff that the deed obtained from 
Wright, trustee, is conclusive; that it cannot be attacked 
except in a direct proceeding to have it set aside. We do 
not think this position can be maintained upon reason or 
authority. If plaintiff was not an actual occupant or entitled 
to the occupancy of the land, he was not under the law of 
congress or of this State entitled to the deed, and the trustee 
had no authority to execute it. Upon this point we adopt 
the views expressed by Justice Whitman, in Treadway v. 
JFBcfer, 8 Nev. 98, 99. 

To have the effect to annul the deed the testimony should 
be positive and decisive. If there is a substantial conflict 
of evidence, the deed should stand. 

The order appealed from is affirmed. 



Ex Pabte T. B. WINSTON. 

Habeas Corfds— Oohmithent bt Justice of the Peace. A person held in 
castQdy under a regular commitment of a justice of the peace will not be 
discharged on habeas corpus, unless it appears that the jurisdiction of the 
justice has been exceeded or that the commitment issued without authority 
of any judgment, order or decree of any court or any provision of law. 

JmsmcTiON ON Habeas Corfos not Appellate. A habeas corpus is not 
writ of error, nor can it be used to authorize the exercise of appellate juris- 
diction. 
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— — — — — ^ — 1 

What will be Looked Into on Habeas Corpus. On habeas corpus, in case of 
a commitment under the judgment of a court such judgment cannot be dis- 
regarded; nor will the record be looked into except to ascertain whether a 
judgment exists, without regard to the question whether it be right or 
wrong. 

Violation op "Lord's Day" Acrr op 1861— Question on Habeas Corpus, 
Where a person held in custody under a commitment by a justice of the 
peace for yiolation of the act of November 21, 1861, by gaming on Sunday 
(Stats. 1861, 39,) sued out a habeas corpus and claimed his discharge on 
the ground that the act of 1861 was virtually repealed by the act of 1869 to 
restrict gaming (Stats. 1869, 119) : Hekl^ that the justice had jurisdiction to 
determine the question raised ; that his judgment, though it might be erro- 
neous, was not void, and that such judgment could not be reviewed on 
habeas corpus. 

Habeas Corpus before the Supreme Court. The petitioner 
set forth that he was unlawfully restrained of his liberty by 
Sheriff Swift at the county jail in Carson City, Ormsby 
County; that he had been arrested under the alleged provi- 
sions of the act of the Territorial legislature entitled ''An 
act for the better observance of the Lord's day," approved 
November 21, 1861, upon a charge, of dealing the game of 
faro for gain upon the first day of the week; that he had 
procured a license to deal the game of faro under the provi- 
sions of ** An act to restrict gaming," passed March 4, 1869; 
that, notwithstanding such license, he had been adjudged 
guilty by a justice of the peace of the charge made against 
him, fined $50 and committed to jail; and that such judg- 
ment and the commitment were illegal and void for want of 
jurisdiction in the justice, on the ground that the act of 1861 
had been repealed by. the act of 1869. 

EUis & King, for Petitioner. 

I. If, as we claim, the law of 1869 repealed that of 1861, 
the want of jurisdiction in the court below must be confessed. 
If so, this Court is not called upon to review an erroneous 



Digitized by V. 



Google 



1873.] SUPBEME COTJBT OF NEVADA. 73 

Ex parte Winston. 

judgment, but to decide whether there is any judgment upon 
which the petitioner can be held. Hurd on Habeas Corpus, 
376-377, and cases cited. 

n. The suggestion that the question as to whether the 
law of 1869 repealed that of 1861 or not, was a proper ques- 
tion to have been submitted to the justice's court (the de- 
cision of which question is decisive of the question of its 
jurisdiction) only affirms the unquestioned principle, tha^ 
the first question decided in every case is one of jurisdic- 
tion; and this is so whether it appears affirmatively upon 
the record or is only implied; for that question is always 
and necessarily raised and must be decided. This Court is 
not concluded by the judgment of the justice affirming his 
own jurisdiction; for if so, no person can ever be discharged 
from imprisonment upon this writ who is held by color or 
pretense of a judgment. 

m. The law of 1861 inhibited the act complained of 
during certain periods or divisions of time. The law of 1869 
licenses and permits the very same acts during the periods 
before inhibited, by permitting them during the quarter 
year designated in the license, which necessarily includes 
the periods during which they are inhibited by the act of 1861. 
The law of 1861 is the only act authorizing or empowering 
criminal prosecutions for gaming, and is the law upon which 
this prosecution was based; while the law of 1869 protects 
the licensee from any criminal prosecution whatever for the 
act complained of. Columbian Co. v. Vandtrpool, 4 Cow. 
556; Livingston Y. Harris, 11 Wend. 329; 3 Paige, 528; Ear- 
ringlan v. Trustees Bochester, 10 Wend. 547. 

By the Court, Hawlet, J. : 

The petitioner is held in custody by the sheriff of Ormsby 
County by virtue of a commitment issued from the justice's 
court of Carson Township, which recites that petitioner had 
6 
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been fonnd "guilty of the offense of playing at a game of 
chance for gain on the first day of the week, commonly called 
Lord's day;" that petitioner was "fined in the sum of fifty 
dollars * * * and in default of payment thereof, that he be 
confined in the county jail," etc., etc. The commitment is 
in proper form, and regular upon its face. 

Petitioner claims that the court had no jurisdiction be- 
cause no public offense is '^specified in the commitment." 
This position is sought to be maintained upon the theory 
that section 3 of "An act to restrict gaming," passed March 
4, 1869 (Stats, of 1869, 119,) virtually repeals the law of 
1861 (Stats, of 1861, 39,) for an alleged violation of which 
the petitioner was tried, found guilty and sentenced; and 
we are asked in this proceeding to decide that question. 

At the threshold of the argument we called the attention 
of counsel to what we considered an insuperable objection 
to any examination upon the point whether or not the law 
of 1861 had been repealed, by stating that we did not think 
the question was properly before us, it appearing upon the 
face of the commitment that the justice's court had jurisdic- 
tion of the subject matter and of the person of petitioner; 
and requested authorities, if any could be found, where 
courts or judges had under a writ of habeas corpus gone 
behind a judgment or commitment of a court of competent 
jurisdiction to determine whether or not its proceedings were 
illegal or erroneous. The statute provides that it shall be 
the duty of the judge before whom the writ is returnable, 
after a hearing, to remand the petitioner " if it shall appear 
that he is detained in custody by virtue of the final judgment 
or decree of any competent court of criminal jurisdiction, or 
of any process issued upon such judgment or decree, or in 
cases of contempt of court." Stats, of 1862, 100, Sec. 19. 
We are not authorized to discharge petitioner unless the 
jurisdiction of the justice's court has been exceeded or the 
commitment has been issued without authority of any judg- 
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ment, order or decree of any court, or any provision of law. 
Stats, of 1862, 100, Sec. 20; 1 Kent's Com. 647. 

Chancellor Kent says that " no inquiry is to be made into 
the legality of any process, judgment or decree * * * where 
the party is detained under ^the final decree or judgment of 
a competent court." In Commonwealth v. Lecky, Gibson, 
C. J., said: "The habeas corpus is undoubtedly an imme- 
diate remedy for every illegal imprisonment. But no im- 
prisonment is illegal where the process is a justification of 
the oflScer; and process, whether by writ or warrant, is 
legal wherever it is not defective in the frame of it, and has 
issued in the ordinary course of justice from a court or 
magistrate having jurisdiction of the subject matter." 1 
Watts, 67, and authorities there cited. 

A habeas corpus is not a writ of error. It cannot be used 
to authorize the exercise of appellate jurisdiction. On a 
habeas corpus the judgment of an inferior court cannot be 
disregarded. We can only look at the record to see whether 
a judgment exists, and have no power to say whether it is 
right or wrong. It is conclusively presumed to be right 
until reversed; and when the imprisonment is under process, 
valid on its face, it will be deemed prima facie legal, and if 
the petitioner fails to show a want of jurisdiction in the magis- 
trate or court whence it emanated, his body must be remanded 
to custody. People v. Cavanaugh, 2 Parker Crim. E. 658; 
People V. McCormack, 4 Parker Crim. B. 18; People v. Caa- 
sels, 5 Hill, 167; Pccaamore WiUiamaon's Case^ 26 Penn. State, 
17; Exi parte Toney, 11 Mo. 662; In re John O'Connor, 6 Wis. 
290; Piatt v. Harrison, 7 Iowa, 80; JSc parte Tobias Watkins, 
3 Pet. 193; In re Theophilvs C. CaUicot, 8 Blatchford Circuit 
Court B. 89; Jfc paHe McCuOough, 35 Cal. 100; Ex parte 
Murray, 43 Cal, 457. 

In Ex parte Waikms, petitioner was detained in prison by 
virtue of a judgment of the circuit court of the United 
States rendered in a criminal prosecution carried on m that 
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court. A copy of the indictment and judgment was annex- 
ed to the petition. The motion for discharge was founded on 
the allegation that the indictment charged no offense for 
which the prisoner was punishable in that court, or of 
which that court could take cognizance ; and it was conse- 
quently claimed that the proceedings were Cjram non judice, 
and Yoid. Marshall, C. J., in delivering the opinion of the 
court said, ** Can the court, upon this writ, look beyond the 
judgment,, and reexamine the charges on which it was ren- 
dered. A judgment, in its nature, concludes the subject on 
which it is rendered and pronounces the law of the case. The 
judgment of a court of record, whose jurisdiction is final, 
is as conclusive on all the world as the judgment of this 
Court would be. It is as conclusive on this Court as it is on 
other courts. It puts an end to inquiry concerning the fact, 
by deciding it. The counsel for the prisoner admit the ap- 
plication of these principles to a case in which the indict- 
ment alleges a crime cognizable in the court by which the 
judgment was pronounced ; but they deny their application 
to a case in which the indictment charges an offense not 
punishable criminally according to the law of the land. 
But with what propiiety can this Court look into the indict- 
ment? We have no power to examine the proceedings on a 
writ of error; and it would be strange, if, under color of a 
writ to liberate an individual from unlawful imprisonment, 
we could substantially reverse a judgment which the law has 
placed beyond our control. An imprisonment under a judg- 
ment cannot be unlawful, unless that judgment be an abso- 
lute nullity; and it is not a nullity if the court has general 
jurisdiction of the subject, although it should be erroneous. 
The circuit court * * is a court of record, having juris- 
diction over criminal cases. * * * If the offense be 
punishable by law, that court is competent to inflict the 
punishment. * * ^^ * To determine whether the offense 
charged in the indictment be legally punishable or not, is 
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among the most unquestionable of its powers and duties. 
The decision of this question is the exercise oi jurisdiction, 
whether the judgment be for or against the prisoner. The 
judgment is equally binding in the one case as in the other ; 
and must remain in full force unless reversed regularly by a 
superior court capable of reversing it." After reviewing nu- 
merous authorities the opinion concludes as follows: "With- 
out looking into the indictments under which the prosecu- 
tion against the petitioner was conducted, we are unan- 
imously of opinion that the judgment of a court of general 
criminal jurisdiction justifies his imprisonment, and that the 
writ of habeas corpus ought not to be awarded." 

In Callicot's case the petition alleged that petitioner was 
imprisoned under or by color of a sentence of the circuit 
court of the United States, and it was charged that such 
imprisonment was illegal *'for the reason that the law under 
which such sentence was imposed had been changed and 
repealed before said sentence was passed." The court, 
upon the authority of Ex partt Watkins, refused to examine 
the question. "I find no case," said Woodruflf, J., "in 
which the supreme court have held any other doctrine, and 
no case is cited to me in which that court or any court of 
the United States has countenanced the idea that a judge 
can, under or by virtue of the writ of habeas corpus, practi- 
cally reverse a judgment of the circuit court for error and 
discharge a prisoner from its sentence." 

In PkUt V. Harrisoriy the petitioner was convicted before a 
police magistrate of the offense of selling goods, etc., with- 
out a license, under and by virtue of a city ordinance, which 
he claimed the city council had no power or authority to 
pass. The supreme court refused to examine the question 
whether or not the city council had any authority to pass 
the ordinance. Wright, C. J., said: " The police magistrate 
is conservator of the peace; is invested with exclusive ori- 
ginal jurisdiction for the violation of the city ordinances; 
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and with criminal and civil jurisdiction limited to said city. 
From his decisions appeals are allowed to the district court 
of' the county ^ ^ in the same manner as appeals from the 
judgments and decisions of a justice of the peace. * * But 
the argument is, that the ordinance was passed without 
authority of law and was null and void. Whether it was or 
not was a legitimate subject of inquiry by the magistrate, in 
the same manner as any other question which might be pre- 
sented for his adjudication. And being determined by him 
adverse to the position of the prisoner, his remedy was by 
appeal or writ of error and not by habeas corpus. It is not 
a case where a court^has acted without having jurisdiction. 
On the contrary, the most that can be claimed is that the 
magistrate erred in deciding that the ordinance was in force 
and that the city had the power and authority to provide for 
the punishment of the offense." 

In the case under consideration the justice of the peace 
has not exceeded his jurisdiction. By the express provisions 
of the statute (Stats. 1861, 39,) the justice of the peace has 
original jurisdiction of the subject matter. It was his duty 
to decide whether or not the law of 1861 had been repealed 
by implication or otherwise. In no other way could the 
question be raised. Such was the subject matter with which 
he had to deal. That he had jurisdiction to determine this 
question cannot be denied. Such being the fact, his judg- 
ment may be erroneous but it cannot be void. If the justice 
erred, petitioner has his remedy by appeal to the district 
court. The judgment of the justice is conclusive until re- 
versed. It cannot be reviewed upon habeas corpus. 

The writ must be dismissed. It is so ordered. 

Whitman, 0. J., did not participate in the foregoing 
decision. 
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THE STATE OP NEVADA, Appellant, v. THE CEN- 
TRAL PACIFIC RAILROAD COMPANY, Respond- 

ENT. 

Tax Suit— Etasitb Answer of Payment. In a suit to recover a certain 
amoant of delinqnent taxes, where defendant pleaded that he had paid 
plaintiff a certain less snm and that plaintiff had a^epted and received tho 
same in fnll satisfaction and discharge: Eddy that the pleading did not 
amoant to an answer that the taxes had been paid or constitute a defense to 
the action. 

Taxes— Receipt for Less Amount not Evidence of Payment in Full. 
Where a corporation owing a certain amoant of taxes for three years entered 
into a compromise with the board of county commissioners, whereby it paid 
a certain less amount and received a receipt purporting to be in full for all 

' the taxes : Held, that such receipt was not evidence of payment in full for 
the tax of any one year. 

Gountt Commissioners Cannot Comfromisb Tax Burrs. The board of county 
commissioners have no power to compromise and settle suits instituted by 
the State for the collection of delinquent taxes. 

Powers of County Commissioners Special and LiMrrED. Boards of county 
commissioners are inferior tribunals of speciftl and limited jurisdiction, and 
their action must aflSrmatively appear to be in conformity with some provi- 
sion of law giving them power or it will be without authority. 

Power to Reduce Taxes. The only- authority giving county commissioners 
power to reduce or in any manner change taxes as assessed is vested in 
them as boards of equalization ; and when acting in that capacity they must 
comply literally with the plain provisions of the statute. 

County Commissioners Cannot Release Lien of Taxes. When taxes are 
levied they become a lien, and when the board of equalization has acted 
an obligation immediately arises on the part of the party taxed to pay the 
State the amount due ; and thereafter county commissioners can neither 
release the property from the lien nor discharge the party from his obli- 
gation. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

It appears that the aggregate amount of taxes assessed 
against the Central Pacific Bailroad Company in Washoe 
County for the years 1869, 1870 and 1871 was over 174,000, 
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of which $18,042 75 was for the year 1869. On February 5, 
1870, suii was commenced to recover the taxes for that year 
— being this present action. On December 11, 1871, this 
suit being then pending and the taxes for 1870 and 1871 also 
delinquent, the supposed agreement or compromise between 
the company and the county commissioners, recited in the 
opinion, was entered into; whereby the company paid 
$22,355 and received a receipt purporting to be in full, and 
this action was directed to be dismissed. 

There having been a judgment for defendant in the court 
below, plaintiff moved for a new trial. This appeal is from 
the order denying the motion and from the judgment. 

B. M, Clarke, for Appellant. 

I. A board of county commissioners has no authority by 
the law to compromise suits for the recovery of State and 
county taxes; nor to accept, nor to direct the treasurer to 
accept, a less sum than is due. Such a board is a creation 
of the statute, of special and limited jurisdiction and author- 
ity, with no power except such as is specially conferred. 
The legislature has not clothed it with the extraordinary 
power exercised in this case. Whatever authority it may 
possess respecting suits "to which the county is a party," 
it certainly possesses none respecting suits to which the 
State is a party. 

Respecting the State's portion of the taxes levied, the 
board of county commissioners has nothing whatever to do 
except when sitting as a board of equalization, and then only 
to equalize assessments upon formal complaint and sufficient 
notice. To hold the commissioners clothed with authority 
to control and dismiss suits for the collection of taxes, is to 
surrender into their hands the absolute and irresponsible 
power to destroy the revenues of the State. There is no 
appeal from their action; and if we concede their jurisdic- 
tion, there is no remedy for their abuses. 
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n. The answer, which was made in the case at bar, could 
and can be made as well and truthfully in the actions to en- 
force payment of the taxes for the years 1870 and 1871; and 
the proofs which support the conclusions reached in this 
case would warrant similar conclusions in those cases. To 
affirm, therefore, the order of the court denying plaintiffs 
application for a new trial would be to hold legal and valid 
the action of the commissioners in compromising the State's 
demand for taxes by receiving $20,000 in settlement of 
$74,000. 

L. A. Buckner, Attorney-General, also for Appellant. 

I. After the board of equalization acted and did not 
reduce the valuation, the liability of defendant for the 
assessed value was fixed {State v. Western Unvm Telegraph 
Co.y 4 Nev. 345,) and could only be discharged by the pay- 
ment of the money. Stats. 1861, 273, Sec. 3. The tax levied 
becomes a lien by the above cited section, and cannot be 
discharged until all the taxes are paid. 

n. In tax suits no other answer will be permitted except 
those specified in the revenue law. Stats. 1864-5, 287, Sec. 
32. Such an answer as that called " Supplementary Answer 
No. 3 " is not permitted by the section named. 

m. Payment after the day cannot be made with a less 
sum than the full amount due; nor is such payment good as 
accord and satisfaction. It cannot be pleaded as either. 
Cumber v. Wane, 1 Smith's Leading Cases, 560, where a 
number of cases are cited; Dederick v. Leman, 9 Johns. 333; 
Harrison v. IVUcox, 2 Johns. 448. 

jP. B. McFarlandy for Respondent. 

I. The money for which this suit was brought had at the 
time of the trial been fully and entirely paid — every dollar 
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and every cent of it. The action was to recover $18,042 75 
for taxes due for the year 1869. Defendant paid the sum 
of $22,355 in satisfaction of the claim sued for — ^being 
$4,312 25 more than the amount prayed for in the com- 
plaint. The amount paid was also intended to settle other 
demands in addition to the one sued for. Whether it did in 
fact settle such other demands in whole or only in part is a 
question not involved in this case. Those other demands 
were for the taxes of 1870 and 1871. When suits are brought 
to recover those taxes it thiU be time enough to inquire 
whether they have been paid, and whether the board of 
commissioners had power to make the order settling them. 

II. Defendant expressly applied the payment to the satis- 
faction of the claim sued for. It was an ^express condition 
of the payment that it should satisfy that claim and that this 
suit should be dismissed. Plaintiff,, through the district 
attorney and ther commissioners, also applied the payment 
in the same way; and if neither party had made any appli- 
cation, the law would apply the money to the debt which 
was first or oldest in point of time. Story on Contracts, 
Sec. 878. 

III. The defendant settled this suit with the plaintiff 
through agents who had the power to appear for and bind 
the plaintiff. The statute expressly gives to county commis- 
sioners power to '^control the prosecution or defense of all 
suits to which the county is a party." Stats. 1864-5, "259, 
Sec. 8, sub. 12. This provision evidently refers to all cases 
where the county is actually a real party in interest, and 
includes all such cases, although some statutory provision 
may require them to be brought in some particular form by 
which the county does not appear as a nominal party. In 
this case, for instance, the county is no less a party within 
the meaning of the law than if the statute had required its 
name to be used as a plaintiff. 
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lY. If the county commissioners have not power to settle 
or acknowledge satisfaction of such an action, who has? 
Can it be contended that there can be power to commence 
an action and no power anywhere on the part of the plaintiff 
to end it — to dismiss it or to acknowledge satisfaction when 
the demand is paid ? Neither the attorney general nor any 
State officer has any authority in the premises. If the com- 
missioners have not such power, then there is only one other 
person who with any plausibility can be asserted to possess 
it. That person is the district attorney. If he be the per- 
son clothed with this authority, then we have only to point 
to the fact clearly established by the evidence and admitted 
by the plaintiff that the district attorney was a party to the 
settlement. 

V. The technical point that payment is not sufficiently 
pleaded in the answer we do not deem of sufficient import- 
ance to require discussion. The answer states the facts 
constituting the defense; and under our system that is jtist 
what is required. Defendant pleaded payment in the answer 
and proved it by the evidence. That makes a plain, simple 
and complete defense, and leaves no room for doubt on the 
part of the court or for argument on the part of couiisel. 

By the Court, Hawley, J. : 

This is an action to recover the sum of $18,042 75 alleged 
to be due plaintiff for the delinquent taxes for the year 1869, 
on the property of defendant situate in Washoe County. 

Before the trial defendant made a compromise or settle- 
ment with the board of county commissioners evidenced 
by an order of the board, as follows ; "Whereas a contro- 
versy has heretofore existed and still exists — between the 
Central Pacific Bailroad Company on the one hand and the 
State of Nevada and County of Washoe on the other hand, 
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in relation to certain taxes levied against the property of 
said railroad company situated in the said county for the 
three years 1869, 70 and 71 ; and much fruitless litigation 
has already been had on the part of said State and county 
in endeavoring to collect said taxes, and still more litigation 
must be had for that purpose, of the success of which grave 
doubts are entertained. And whereas, said railroad com- 
pany have proposed a settlement of all pending and antici- 
pated controversies in relation to said taxes and to that end 
have agreed to pay into the treasury of said county and have 
already done so, the sum of $20,000, together with the fur- 
ther sum of $2000 for the payment of certain costs having* 
accrued from said litigation, and the further sum of $355 
school tax due School District No. 11, Washoe County, upon 
special assessment therefor, in full satisfaction of all taxes 
assessed against them for property situated in said county, 
for the three and each of the three years aforesaid. And 
whereas this board, having considered and being fully ad- 
vised in the premises, are of the opinion that the settlement 
so as aforesaid proposed is to the advantage and benefit of 
said State and county. 

"Now, therefore, it is ordered that said sum of $20,000, 
and said sum of $2000, .and the further sum of $355, be 
and the same is, received in full satisfaction for all taxes 
which have been levied upon the property of said railroad 
company situated in this county for the three years, 1869, 
1870 and 1871, and the said railroad company be and they 
hereby are released from all liability for said taxes or any 
part thereof. And it is further ordered that the treasurer 
of said county do give to said railroad company a receipt in 
full for all of said taxes, for each of said years, and that the 
district attorney of .said county do dismiss and discontinue 
all suits and proceedings now pending against said company 
for the recovery of said taxes or any part thereof, at the 
cost of this county, and that he be and hereby is instructed 
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not to institute any further actions or proceedings * * * 
for the recovery of said taxes or any part thereof." 

The district attorney refused to dismiss the suit, where- 
upon defendant, by leave of the court, filed ** supplemental 
answer No. 3," alleging — First, '*That since the commence- 
ment of this action, and since the filing of its answers here- 
in, said defendant has paid to said plaintiff the sum of 
$22,355, and the said plaintiff has accepted and received the 
same, in full satisfaction and discharge of the taxes or mon- 
eys sued for in said action, and of all damages by said 
plaintiff sustained by reason of the non-payment thereof, as 
alleged in said complaint." Second, " That since the com- 
mencement of said action, * * * said defendant has 
paid to said plaintiff the sum of $22,355, on account of the 
taxes or moneys mentioned in said complaint." 

Plaintiff moved the court to strike out this answer upon 
the grounds that "said answer is sham and irrelevant in 
this : that it insufficiently attempts to plead accord and sat- 
isfaction, ^t * * J and in this : that it insufficiently at- 
tempts to plead payment of the taxes, ^^ * * * " But 
it nowhere appears from the record before us that any action 
was had thereon. Plaintiff also interposed a demurrer, 
based substantially upon the same grounds as embodied in 
the motion to dismiss, which was overruled by the court. 
The cause was then tried before the court without a jury. 

The only evidence offered to sustain the averments of de- 
fendant in supplemental answer No. 3, was the order of the 
board of county commissioners, and the testimony of D. H. 
Haskell. This witness testified ^'that in pursuance of the 
settlement he paid to the county treasurer of said county for 
the defendant and as its agent in that behalf the full sum 
of $22,355 00, gold coin of the United States ; that he was 
agent for defendant in making the said settlement and pay- 
ing said money ; that said money was paid upon the express 
condition that the claims and demands sued for in this pres- 
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ent action should be fully satisfied and settled thereby, and 
that this action should be immediately dismissed ; that the 
board of county commissioners and the district attorney 
both agreed to dismiss said action and that said claims and 
demands should be considered satisfied in full, and that 
without said agreement and understanding, no part of said 
money would have been paid by defendant. Defendant 
at the time of the payment of said money received from the 
county treasurer of said Washoe County a receipt in full for 
all the taxes sued for in this action." 

From this evidence the court found its conclusions of law 
as follows: ''It is unnecessary to pass upon the question 
argued by counsel, whether or not the board of commission- 
ers had the power to make the agreement with defendant 
above set forth. The amount paid by defendant is largely 
in excess of the demands of the complaint. Defendant 
had the right to apply it to the satisfaction of said de- 
mands and did so apply it. If defendant had not done so, 
the law would make the application to the oldest claim, 
which in this case is the one sued on. It is not necessary 
therefore to determine whether the money paid also satisfied 
the taxes of 1870 and 1871. I find that there h^s been full 
payment by defendant of all the demands of the complaint 
in this case, and that judgment should be rendered dismiss- 
ing the action with costs to defendant." 

Prom an order overruling plaintiffs motion for a new 
trial, this appeal is taken. It is claimed by defendant's 
counsel that payment is sufficiently plead and that the evi- 
dence shows conclusively a payment in full of the tax of 
1869. It is likewise contended that the validity of the so- 
called conpromise cannot be considered in this action, nor 
the question be raised except in suits brought to recover the 
taxes assessed against defendant for the years 1870 or 1871. 

1. Are the averments in the answer sufficient to consti- 
tute the defense of payment ? One of the objects of a plead- 
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ing is to require certainty ; each party should without equiv- 
ocation, state the facts upon which it relies. To use the 
language of our statute, the pleading should contain ^'a 
statement of the facts constituting the csLuse of action (or 
defense) in ordinary and concise language." This is abso- 
lutely necessary in order to bring the respective litigants to 
an issue upon the facts really controverted. The defendant 
has, in our judgment, evaded any statement of facts consti- 
tuting the defense of payment. The statute clearly defines 
the several defenses that may be interposed in suits brought 
to enforce the collection of taxes. "The defendant may 
answer * * * Second, that the taxes with costs have 
been paid since suit." (Compiled Laws, 3156.) There is no 
ambiguity in this language. The pleading tested by de- 
murrer should substantially, if not strictly, conform to this 
plain provision of the statute. The averment is that " de- 
fendant has paid to said plaintiff the sum of $22,355 00 and 
* ^ said plaintiff has accepted and received the same in 
full satisfaction and discharge." But the statute requires 
the defendant to answer ''that the taxes with costs have 
been paid," not a certain sum of money in " satisfaction and 
discharge/' or, **on account of the taxes * * mentioned 
in said complaint." The averments do not substantially 
comply with the provisions of the statute and are not suffic- 
ient to constitute the defense of payment. 

It is evident to our mind that the defendant designedly 
avoided using the language of the statute. The averments 
contained in supplemental answer No. 3 could be inter- 
posed in precisely the same language in defense to any suit 
that might be brought to enforce the collection of taxes due 
for the years 1870 and 1871. If the defendant considered 
that the transaction amounted to a payment of the tax of 
1869, it should have so declared in plain, unequivocal lan- 
guage. It woidd be bound by its pleading, not by the brief 
of its counsel. 
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But it is conclusively established by the evidence that 
the transaction was one of an attempted compromise. The 
money was paid with the express understanding that it was 
to be *'in full satisfaction for all taxes * * * for the 
three yerars, 1869, 1870 and 1871 " And on account of said 
payment the commissioners agreed, not only to release de- 
fendant tor the taxes of 1869, but "from all liability for the 
taxes of 1869, 1870 and 1871" The treasurer was directed 
to give to defendant — not a receipt for the taxes of 1869, but 
" a receipt in full for all of said taxes for each of said years," 
and the district attorney was not only required to "dismiss 
and discontinue all suits and proceedings now pending," but 
was instructed "not to institute any further actions or pro- 
ceedings * * * for the recovery of said taxes, or any 
part thereof." This is the truth of the transaction. If this 
evidence amounted to a payment in full of the tax of 1869, 
it follows that the same evidence would be sufficient to jus- 
tify a court in finding the absurdity that it also amounted to 
a payment in full for the taxes of 1870 and 1871. The bare 
statement of this fact carries with it the conviction that de- 
fendant's claim of payment is false. 

We cannot evade the question whether the compromise 
was valid or void. It is upon that issue alone that the order 
of the court granting a new trial must be upheld or reversed, 
for "the evidence," as stated by plaintiff in its specification 
of errors, "without conflict or contradiction shows that the 
sum of money — to wit, $22,355 — ^which was paid by the de- 
fendant to the county treasurer of Washoe County was not 
in payment of the tax and delinquency due for the year 1869, 
but in satisfaction and compromise of the taxes of the de- 
fendant for the years 1869, 1870 and 1871." 

2. Did the board of county commissioners have any author- 
ity to make the compromise with defendant ? It is not claimed 
that there is any law expressly giving to the commissioners 
power to compromise and settle suits instituted by the State 
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for the collection of delinquent taxes. But it is argued by 
defendant's counsel that section 8, subdivision 12, of the 
Statutes of 1864-5, p. 259, giving to the commissioners power 
to " control the prosecution or defense of all suits to which 
the county is a party;" and sec. 29 of the Statutes of 1871, 
p. 94, providing that *'no suit for the collection of delin- 
quent taxes shall be commenced except by the direction of 
said board," imply that it was the intention of the legislature 
to invest the commissioners with full power to control the 
collection of taxes, and *' that when the process of collection 
has taken the form * * * of an action at law, the county 
commissioners have control of such action." This position 
is wholly untenable. 

The board of county commissioners is an inferior tribimal 
of special and limited jurisdiction. It must affirmatively 
appear that the action of the board in compromising with 
defendant was in conformity to some provision of the statute 
giving to it that power, else its order was without authority 
of law and void. . State v. Oommiasioners of Washoe County, 
5 Nev. 319; Svn/tY. Commissioners of Ormshy County, 6 Nev. 
97; Etss V. Commissioners of Washoe County, 6 Nev. 108; 
White V. Conover, 5 Blackford, 463; Rosenthal v. M. & 1. 
Planhroad Company^ 10 Ind. 361; City of Lowell v. Commis- 
sioners of Middlesex, 3 Allen, 550; Finch y. Tehama County, 
29 Cal. 455. 

The only authority giving to the commissioners any power 
to reduce or in any manner change the taxes as assessed is 
vested in them as a board of equalization, and while acting 
in that capacity it was held in the State of Nevada v. Ihe 
Board of County Commissioners of Washoe County that they 
must literally comply with the plain provisions of the statute. 

The statute of Massachusetts provides that in certain cases 
the commissioners ^' shall make such an abatement of * 
taxes as they shall deem reasonable." In City of Lowell y. 
7 
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Commi89ioner8f etc., the oommissioners had allowed interest 
on the amount agreed upon to be abated, the said sum 
having been paid under protest. Upon a writ of certiorari^ 
the supreme court held that the '' the county commissioners, 
in exercising the power conferred on them by which they 
are authorized to abate taxes, act as a tribunal of special 
and limited jurisdiction. They can render ncf judgment and 
make no order except such as comes within the scope of the 
authority conferred on them by statute. There is no provi- 
sion of law which gives to a party whose tax is abated a right 
to recover interest on the sum which he receives back from 
the town or city in consequence of such abatement. Al- 
though it may be just and reasonable that such a recovery 
should be allowed, the commissioners have no power to 
' order it, in the absence of any express enactment authorizing 
it. They are not constituted a tribunal with authority to 
adjust equities between parties arising out of the abatement 
of taxes." 

By the provisions of section 3 of the revenue act (Com- 
piled Laws, 3127,) the tax when levied became a lien against 
the property of defendant. After the commissioners had 
acted as a board of equalization, an obligation immediately 
arose on the part of defendant to pay the State the amount 
of taxes due. The commissioners coidd not, thereafter, 
release defendant's property from the lien created by statute, 
nor discharge defendant from its obligation. The tax must 
be paid in full or its payment avoided upon some of the 
other grounds allowed as a defense in section 32 of the 
revenue act (Compiled Laws, 3156.) Statt v. Western Union 
Tdegraph Company^ 4 Nev. 345. 

There is no evidence to support the judgment; and it fol- 
lows from the views we have expressed that the court clearly 
erred in refusing to grant a new trial. The defendant intro- 
duced evidence upon other defenses set up in its original 
and amended answers which is not contained in the record 
before us, nor was it passed upon in the court below. 
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The order appealed from is reversed and the cause re- 
manded for a new trial. 

Whitman, 0. J., did not participate in the foregoing 
decision. 



THE STATE OP NEVADA, Eespondent, v. JAMES 
HAEEINGTON, Appellant. 

Murder — Sufficibnot op Indictment. An indictment for murder, charging 
that defendant at a certain time and place without authority of law and 
with malice aforethought did shoot deceased with a pistol and from the 
wounds produced from the shooting deceased died, though imperfect in 
form and objectionable on special demurrer, is not imperfect in substance 
and, if not specially demurred to, is cured by verdict. 

Gkimtnal Triaijb — Dbfartdrb from Order of Proof— Discretion. In a crim- 
inal trial, if a district court allows a departure from the ordinary order of 
proof and permits a re-opening of the case, as it may in the exercise oi a 
sound discretion (Stats. 1861, 472,) it will be presumed, nothing being 
shown to the contrary, that such discretion was properly exercised. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 

A difficulty occurred about two o'clock on the morning of 
July 6, 1873, in the chop-house of John H. Lynch, in the 
town of Pioche, Lincoln County. Defendant James Harring- 
ton, Lynch, Frank Schoonmaker, one O'Neil, and one Sulli- 
van were present. Sullivan seized hold of a dog belonging 
to Schoonmaker and the result was a quarrel in which all 
the parties became more or less involved. Words led to 
blows, and in the melee it seems Harrington's pistol was 
fired three times, inflicting five wounds, one on the side of 
Schoonmaker, one through the wrist of Sullivan, one on the 
side of O'Neil, one on the shoulder of Lynch and one in the 
brain of Lynch, of which he died a few days afterwards. 
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It appears from the bill of exceptions that defendant 
introduced testimony tending to show that the number of 
wounds inflicted on different persons at the time Lynch 
was shot could not be made by three shots. After the de- 
fense had closed, the State ctdled J. E. Tyler, and among 
other questions asked, "How many shots did you hear 
fired ?" Defendant objected to the question on the ground 
that the prosecution had asked the same question on the 
examination in chief and on the further ground that there 
had been no testimony introduced by defendant proving or 
tending to prove the number of sfiots Tyler had heard. The 
court said: '* I shall allow the testimony to be taken," where- 
upon counsel for defendant asked the court if defendant 
would be allowed to introduce more witnesses; that he could 
produce a dozen witnesses to prove there were more than 
three shots fired ; to which the court replied that defendant 
could introduce as many witnesses as he choose, to make 
such proofs. The objection being overruled, and the wit- 
ness, Tyler, as well as others on the same point, being 
allowed to testify, defendant excepted. 

The defendant was convicted of murder in the second de- 
gree. His motion for new trial having been overruled, he 
was sentenced to imprisonment in the State prison for the 
term of fifteen years. He appealed from the judgment and 
order. 

Crittenden Thornton, for Appellant. 

I. The indictment is bad on general demurrer. It states 
the evidence of facts, instead of facts themselves. The 
accusation of murder can only be made out, if at all, by 
argument and inference. The vice is fundamental and 
incurable. 

n. The court erred in permitting the testimony in re- 
buttal of the defendant's case. It was testimony in chief. 
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It was merely cumulative of a large amount of testimony 
already put in by the State. Its use at that stage of the trial 
amounted in effect to a re-opening of the case for the prose- 
cution, and worked a substantial and incurable injury to th^ 
defendant. 

m. As the denial of the right to open or close may be 
error, so an undue indulgence may also be. An erroneous 
ruling not only justifies but demands a reyersal. The order 
of proof is essential to be preserved. It is a matter of right, 
not of privilege. The discretion of the court is not arbit- 
rary, but subject to examination and review. Huckman v. 
Ferine, 3 M. & W. Exch. 516; Doe ex dem BrcUher v. Brayne. 
5 C. B. 655; 57 E. C. L. 655; Geach v. Ingail, 14 M. & W. 
98; Ashley v. Bates, 15 M. & W. 589; Davis v. Mason, 4 
Pickering, 156. 

i. A. BucJcner, Attorney General, for Bespondent. 

I. The indictment is direct as to the party charged, the 
offense charged, and the particular facts of the offense 
charged. It is therefore good. Criminal Practice Act, 
Sec. 232; People v. Cronin, 34 Cal. 191; State v. Harkim, 7 
Nev. 384; State v. MUain, 3 Nev. 409; State v. O'Flaherty, 7 
Nev. 153; State v. Jonea & Nery, 7 Nev. 408. 

n. Begarding the admission of the evidence objected to 
as a matter of *' legal discretion" to be reviewed, there is 
no abuse of the power shown. On the contrary, the court 
acted with wisdom and justice. The defendant has not 
shown affirmatively any error and- consequently no reason 
for reversal. 

By the Court, Belknap, J. : 

The defendant was convicted of murder in the second 
degree upon an indictment accusing him in the following 
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manner of murder: ''That the saidJames Harrington, in 
th>e town of Pioche in the said County of Lineobi, State of 
Nevada, on the sixth day of July, A. D. 1873, or thereabouts, 
without the authority of law and with malice aforethought 
did shoot one John H. Lynch with a pistol, and from the 
wounds produced from the shooting the said John H. Lynch 
died in the said town of Pioche, County of Lincoln, State of 
Nevada, on or about the eleventh day of July, 1873." This 
indictment, by fair and reasonable intendment, charges the 
defendant with the killing. Its form is argumentative, ai^d 
this would have been a fatal defect upon special demurrer. 
The objection, however, was not taken; and the imperfection 
being of form and not of substance, is cured by the verdict. 
After the defense had declared its evidence closed, the 
court allowed the prosecution to introduce further evidence 
in chief. The bill of exceptions shows that the defendant's 
counsel stated to the court that he had the .additional evi- 
dence of a dozen witnesses upon the point to which the 
prosecution's evidence was directed. These witnesses were 
not introduced, although permission was requested and 
obtained for that purpose. The proper practice is for the 
State in the first instance to introduce its evidence in sup- 
port of the indictment, after which evidence for the defense 
should be heard and then follows evidence in rebuttal. 
Neither side should withhold evidence upon the original 
cause. But in furtherance of justice the district court may 
in its discretion allow a departure from this order of proof 
and permit a re-opening of the case. Stats. 1861, 472. This 
discretion should be exercised for good reasons only and not 
to the prejudice of the adverse party. No injustice or abuse 
of discretion is here shown. Li the absence of such showing 
we cannbt interfere, but must conclude that the discretion 
was properly exercised. 1 Mon. (Ky.) 115; 29 HI. 459; 48 
DL 282; 36 Mo. 493; 4 Oal. 274; 3 Mich. 77; 10 Mich. 155; 
18 Iowa, 290; 13 Iowa, 103. 
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The judgment and order refusing a new trial are affirmed. 

"Whitman, C. J., did not participate in the foregoing 
decision. 



THE STATE OF NEVADA, Eespondent, v. JOHN G. 
BIECHIM et al, Appellants. 

BsoooNiZAKGK — "BRIEFLY Statino Naturb OF Offknsb." A recognizancft, 
which gives the name of the offense for which the principal is held, suflS- 
ciently complies with the statutory provision (Grim. Pr. Act, Sec. 405,) of 
" briefly stating the nature of the offense." 

Bbcognizakces and GoMHmcENTS, Rules of Gonstrdction Different. The 
reasons for setting forth the particulars of the offense in a commitment do 
not exist in tiie case of a recognizance ; and therefore the construction 
requiring such particularity given to the words, " briefly stating the nature 
of the offense,'* as used in the statutory form of commitments (Grim. Pr. Act, 
Sec. 166,) is not applicable to the same words as used in the statutory form 
of recognizances (Grim. Pr. Act, Sec. 504.) 

Rboooxizances not in Statdtort Form. It seems that a failure to follow the 
statutory form in giving a recognizance would not, if the obligation were in 
other respects plain, release the obligors from their liability. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

This was an action against John G. Birchim and P. W. 
Murray to recover the sum of one thousand dollars, the 
penalty of the recognizance set forth in the opinion. The 
defendants filed a general demurrer, which was oyerruled. 
There was a judgment as prayed for in the complaint. 
Defendants appealed. 

HiUhouse & Hupp, for Appellants. 

I. The recognizance sued on is fatally defective, for the 
reason that it does not state the nature of the offense upon 
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which Pry or was admitted to bail. The words "grand 
larceny/' as employed therein, amoant simply to a designa- 
tion of the offense charged, and cannot be said to consti- 
tute a statement of the nature of the offense as required by 
the statute. Stats. 1861, 489, Sec. 604. What did the 
legislature mean by the word ** nature " ? Certainly not the 
mere insertion of the name by which the given crime is 
known in the nomenclature of the law. Had such been the 
intention, it would have been easier and certainly more per- 
spicuous to have said ** naming the offense" than "stating 
briefly the nature of the offense." The word " nature" is of 
common use, and is thus defined: "The sum of qualities 
and attributes which make a thing what it is, as distinct 
from others; created or essential quality." "Webster. " The 
state, properties or essence of any particular thing, or class 
of things, or that which constitutes it what it is." Worces- 
ter. "Essence, essential part; essential character; gist; 
pith; marrow." Eoget's Thesaurus. 

n. The same rule is to be observed in the construction 
of different sections of the same act, in relation to the same 
or germain subject matters. Now, sections 166 and 504 of 
the Nevada statute are exact transcripts of the sections of 
the California statute touching the forms of a commitment 
and recognizance. When we adopt the statute of a sister 
state, we also adopt the interpretation and construction 
which the highest court of that state has given to that 
statute. In Ex parte Branagan, 19 Cal. 133, it was- held by 
the supreme court of California that the mere designation 
of the offense by name was not sufficient. 

m. Upon principle and reason, the offense should be 
stated with a greater degree of certainty and minuteness in 
a recognizance than in a commitment. The purpose of the 
former is not only to set the prisoner free but also to compel 
his attendance whenever and wherever required by the court, 
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even unto the execution of the judgment; in default of which 
appearance a heavy pecuniary penalty is imposed upon third 
parties guiltless of any infractions of the law, and who, ex 
mera gratia, have incurred that penalty for the purpose of 
aiding in the administration of the laws. The object of the 
latter, on the contrary, is merely to justify the officer in 
restraining of his liberty a man who has incurred the alter- 
native hardship of temporary imprisonment by a criminal 
violation of those laws. See 1 Chitty on Criminal Law, 109; 
Hurd on Habeas Corpus, 376, 382, 383; Hale's Pleas of the 
Crown, 94; 2 Coke's Institutes, 52; Ex parte Branagan, 19 
Cal. 135. 



N. D. Anderson, for Respondent. 

I. In the general doctrine that where we adopt the 
statutes of a sister state, we also adopt the interpretation 
given to those statutes, appellants are undoubtedly correct. 
But we deny the conclusion drawn from Ex paHe Branagan. 
The commitment is the official act of the officer to show for 
what cause a party should be restrained of his liberty; 
nothing is to be presumed; nothing to be taken by intend- 
ment. The recognizance, on the other hand, is the volun- 
tary act of the party liable under the law to be restrained of 
his liberty in order to obtain his freedom from bodily re- 
straint. They are essentially different in their character. 
People V. Kane, 4 Denio, 530; People v. Milla; 5 Barb. 611; 
GUdersleevt v. People, 5 Barb. 35; Bacon's Abridgment, 
" Commitment, E." 

n. Although the recognizance in this case is inartificially 
drawn, it has all the elements required to constitute a valid 
bail bond. People v. Koeber, 7 Hill, 43; People v. Young, 7 
Hill, 46; Champlain v. The People, 2 Comstock, 82. The 
last cited case draws very clearly the true distinction between 
a commitment and a recognizance. 
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in. A greater degree of certainty is required in the 
commitment than in the recognizance because the law in its 
humanity favors liberty so much, that why, by what author- 
ity and for what cause any human being is deprived of it, 
must distinctly and clearly appear. But to give liberty to 
one who is legally imprisoned charged with a violation of 
law, no such particularity is requisite. 

By the Court, Belknap, J. : 

Judgment was rendered against the defendants in an 
action upon the following forfeited recognizance : 

** State of Nevada, 

' ss. 



''County of Lander, 



} 



"An order having been made on the twenty-sixth day of 
October, a. d. 1872, by "W. K. Logan, justice of the peace 
of the County of Lander, that A. E. Pryor be held to answer 
upon the charge of grand larceny upon which he has been 
duly admitted to bail in the sum of one thousand dollars, 
we, John G. Birchim an^ P. "W. Murray of the said county, 
imdertake that the above named A. E. Pryor shall appear 
and answer the oharge above mentioned in whatever court it 
may be prosecuted, and shall at all times hold himself 
amenable to the order and process of the court, and if con- 
victed shall appear for judgment, and render himself in 
execution thereof, or, if he fail to perform either of these 
conditions, that he will pay to the people of the State of 
Nevada the sum of one thousand dollars. 

'J. G. Birchim. [seal.] 
'P. W. Murray, [seal.] 

* * Witnessed and approved by me, this 26th day of October, 
1872. 

" W. K. Logan, Justice of the Peace." 
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The statutory form for a reoognizance set forth in section 
S04t of the Criminal Practice Act contains a blank to be filled 
by *^ stating briefly the nature of the offense." It is main- 
tained that the words '^ grand larceny" employed in the 
bond do not fulfill the requirements of the statute, since 
they name the offense charged rather than state its nature. 
In other respects the recognizance follows the form of the 
statute. Sections 504 and 166 of the Criminal Practice Act 
of this State are borrowed from the state of California. 
Previous to their adoption, section 166, which declares 
that commitments shall ''state briefly the nature of the 
offense and as near as may be the time when and the place 
where the same was committed," had receiyed a judicial 
eonstmction by the supreme court of that state. It is con- 
tended that this construction, so far as it relates to the words 
'^nature of the offense/' should goyem us in construing sec- 
tion 504. True, the words to be construed are common to 
each section, and are contained in the same legislative enact- 
ment. But the same words have not necessarily the same 
meaning attached to them when found in different parts of 
the same instrument; their meaning must be determined by 
the subject to which they are applied. 5 Pet. 20. 

The rules governing the construction of commitments and 
recognizances are essentially different. The common law 
has always protected the subject against arbitrary imprison- 
ment by requiring the causes of his detention to be expressed 
upon the commitment. ''A commitment," says Mr. Hurd, 
"in the absence of any statutory provisions prescribing its 
form and contents, does not sufficiently state the offense by 
simply designating it by the species or class of * crimes to 
which the committing magistrate may consider it to belong; 
but it ought to state the facts charged or found to constitute 
the offense, with sufficient particularity to enable the court, 
on a return to a habeas corpus, to determine what particular 
crime is charged against the prisoner.' " Hurd on Habeas 
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Corpus, 382. In ISx parte Branagan, 19 Gal, 133, Chief 
Justice Field construed section 166 in reference to this 
common law principle. He considered the statute declara- 
tory of the common law, and therefore held that the par- 
ticulars of the offense should be stated in the commitment. 

A recognizance, however, is the voluntary act of the obli- 
gors, and assumes the existence of a valid commitment. The 
reasons for setting forth the particulars of the offense in 
commitments do not exist in the case of recognizances, and 
the construction given to the words *' nature of the offense," 
as they occur in section 166, is inapplicable to the same 
words in section 504. 

Section 4968 of the laws of Iowa contains a form for re- 
cognizances similar to our section 604. It was held in TTie 
State V. Marshall, 21 Iowa, 143, where the principal was held 
to answer upon a charge of seduction, that the use of the 
word *' seduction" in a bail bond was a sufficient compliance 
with the requirement of the statute to ''state briefly the 
nature of the offense." 

The word "nature" is defined by "Webster as meaning 
" sort, kind, character or species," and we think this is the 
sense in which it is here used. The requirements of the 
statute are, therefore, substantially complied with. 

"We are not, however, restricted to a construction of the 
blank form in section 504. The object of this section is to 
provide a form which the magistrate may be required to 
accept. A failure to follow the form would not release the - 
obligors from their liability. 2 Ld. Baym. 1138, 1459; 
PMpa.y. Parks, 4 Vt.; 34 Iowa, 323. 

The judgment of the district court must be affirmed. It 
is so ordered. 

Whitman, C. J., did not participate in the foregoing 
decision. 
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Ex Pabte D. L. BLANCHAED. 

Gift Concert Act Usconstitotional. The act of March 3, 1661, to aid the 
Nevada Beaevolent Association in providing means to erect an insane 
asylum (Stats. 1871, 110,) in so far as it authorized a lottery or allowed the 
sale of lottery tickets in this State, was unconstitational. 

Act Authorizing Lottery — Construction op Statutes Exclusivelt a Judi- 
cuL Power. Where a statute provided for gift concerts and distribution 
of pi-izes among ticket holders by raffle, and specially provided that " no- 
thing in this act contained shall be construed as authorizing a lottery in 
this State or as allowing the sale of lottery tickets contrary to the provisions 
of the constitution " (Stats. 1871, 110) : Hddy that the construction of such 
act was for the courts alone and that the attempted exercise of this power 
by the legislature was an unconstitational assumption of the functions of 
the judiciary. 

Lotteries Public Nuisances. The English statute of 10 and 11 W. III. c. 17, 
declaring lotteries to be public nuisances, constitutes a part of the common 
law of the United States, and was so understood by the framers of our con- 
stitution when they provided that *' no lottery shall be authorized by this 
State." 

Gift Concert Tickets Lottery Tickets. Where a person was convicted of 
selling lottery tickets contrary to the act of March 7, 1873, prohibiting lotr- 
tcries (Stats. 1873, 186); and the fact appeared to be that he had sold tickets 
to a gift concert under the act of March 3, 1871, in aid of the Nevada Benev- 
olent Association (Stats. 1871, 110) : Heldj on habeas corpus, that the act of 
1871, being unconstitutional as sanctioning a lottery, afforded no protection. 
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Habeas Cobpus before the Supreme Court. The petitioner 
set forth that he with others had organized an association 
for the purpose of giving concerts to be held in the State of 
Nevada under authority of "An act to aid the Nevada Benev- 
olent Association in providing means to erect an insane 
asylum," approved March 3, 1871; that many tickets were 
issued and sold by the said association, each ticket entitling 
the holder to admission to such concerts and to a chance of 
drawing a certain sum of money, said association having 
prizes aggregating $265,000, and ranging in value from 
$5, to $50,000; that the association issued twenty thousand 
and seventy-one tickets and sold nineteen thousand thereof 
prior to March 3, 1873; that said concerts were to be held 
and prizes drawn in Virginia City in February, 1873, but as 
all the tickets were not sold by that time the concerts and 
drawing were postponed till March 4, 1874; that on January 
2, 1874, the petitioner, being managing agent of the associa- 
tion, sold tickets; and that in consequence thereof he was 
illegally restrained of his liberty at Virginia City by the 
sheriff of Storey County. 

Letms & DecHy for Petitioner. 

I. The State having encouraged thifi(^ i&iing, taken two 
thousand dollars of its money, accepted its bond, the law 
should be construed, if possible, so as not to include it. 

n. There can be no presumption that the legislature 
intended to reach, this lottery by the act of 1873. The pre- 
sumption is the other way. The act of 1873 does not repeal 
the act of 1871 in terms, and this is some evidence in itself 
that the legislature did not intend to reach persons engaged 
in this lottery. This conclusion is irresistible when it is 
borne in mind that the legislature by the former act expressly 
declared that this gift enterprise was not a lottery. There 
was then no intention to make the last act cover the lottery 
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organized under the former act or persons acting thereunder, 
and therefore no one can be punished who did so act under it. 

in. At common law gaming of itself was not unlawful 
(and this may be admitted to be gaming.) Qnarrier v. CoU^ 
Stan, 1 Phillips, 147; Story on Contracts, Bee. 565. In 
Wardell y. Waity Kent held subsequent act not applicable to 
a lottery already organized. 7 Johns. 440; 3 Kent, Sec. 277. 
Gkiming was only unlawful at common law when practised 
in gaming houses, and then only because such houses were 
deemed nuisances, or because they had a tendency to gather 
together idlers, or to occasion breaches of the peace, or to 
corrupt morals, or becaude contrary to public policy. But 
none of the reasons apply to this case because this is not 
carried on in a gaming house; it has no tendency to gather 
together idlers, nor to occasion breaches of the peace, nor 
to corrupt public morals. Such enterprises are allowed by 
statutes in some states — ^in Massachusetts, for example, and 
other states. 

lY. There was no statute prohibiting it at the time this 
gift concert was organized. All its contracts were legal 
therefore, unless the constitution affected it. But what is 
the character of the constitutional provision? It does not 
prohibit lotteries, but only restricts the power of the legis- 
lature respecting them. Const. Art. IV., Sec. 24. If it had 
been considered illegal or contrary to public policy or detri- 
mental to the public, the framers of the constitution would 
themselves have prohibited it. But knowing that lotteries 
were legal, they simply restricted legislative power as to 
them. The conclusion is irresistible that they simply in- 
tended to keep the State out of lotteries, or to prevent the 
State from authorizing them. If such be the case, the con- 
stitution itself did not render this lottery illegal, and it could 
only become so by legislative action. Notwithstanding the 
constitution then, the lottery was legal. The conclusion is 
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that the contracts entered into to draw the lottery and dis- 
tribute prizes were legal contracts, and the Penal Act of 1873 
destroys that contract. 

By the Court, Belknap, J. : 

The ** Nevada Benevolent Association" was authorized by 
an act of the legislature, approved March 3, 1871, to give 
not exceeding three .public entertainments or gift concerts, 
and to sell tickets of admission tq the same entitling the 
holder to participate in a distribution of awards ''by raffle 
or other scheme of like character." The petitioner is the 
managing agent of the association. He has been arrested 
and is in custody for selling lottery tickets, contrary to the 
provisions of the statute, approved March 7, 1873, entitled 
" An act to prohibit lotteries." The tickets sold were those 
of the "Nevada Benevolent Association." 

It is clear that the act of March 3, 1871, sanctions a lot- 
tery. The character of the scheme is in no wise changed by 
the charitable purpose expressed in its title, nor by calling 
the drawings " entertainments or gift concerts." The fifth 
section of the act declares that "nothing in this act con- 
tained shall be construed as authorizing a lottery in this 
• State, or as allowing the sale of lottery tickets contrary to 
the provisions of the constitution." 

The State government is divided by the organic law into 
executive, legislative and judicial departments, and no per- 
son charged with the exercise of powers properly belonging 
to one of these departments shall exercise any functions 
appertaining to either of the others except in cases expressly 
directed or permitted. Const. Art. III. The construction 
to be placed upon this act must be determined by the court 
alone. The attempted exercise of this power by the legis- 
lature was an assumption of the functions of the judiciary, 
and must be disregarded. 
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By statute 10 and 11, W. HE. c. 17, all lotteries are de- 
clared to be public nuisances. 4 Bl. Com. 168. This statute 
remained in force in England at the time of the declaration 
of American Independence, and bding applicable to our 
situation, constitutes a part of th§ common law of the United 
States. From the language employed in the constitution, it 
is evident that this was the understanding of its framers. 
In the restriction upon the power of the legislature, it is not 
said that lotteries shall be prohibited, but that '' no lottery 
shall be authorized by this State." This constitutional clause 
considered in the light of the common law implies that lot- 
teries could be lawfully created by authority of the legis- 
lature only. But this authority was withheld, and the act 
of March 3, 1871, being in direct violation of the prohibi- 
tion, is unconstitutional. Since, then, this lottery i^ un- 
authorized by common law or valid statute, it follows that 
the objection urged that the act of 1873 impairs the obliga- 
tion of contracts is without force. 

"We are of opinion that the act to prohibit lotteries took 
effect, as by tho terms of its tenth section it is declared it 
shall, •' from and after the first day of January, one thousand 
eight hundred and seventy-four," and is applicable to tickets 
sold under the act of the legislature of March 3, 1871, en- 
titled *'An act to aid the Nevada Benevolent Association in 
providing means to erect an insane asylum." 

The petitioner is remanded to the custody whence he 
came. 

"Whitman, 0. J., did not participate in the foregoing 
decision. 
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}} 4» THE STATE OP NEVADA, Eespondent, v. OWEN 
\l JJ FERGUSON, Appellant. 

I g jQg Question of Juotifiablb Homicide in Case of Combat. Id a murder ease 

l_^Li^^ where the defenoe was justifiable homicide, and the testimony showed a 

quarrel aud combat between defendant and deceased, the court, after 
charging in relation to the law of murder and manslaughter, added, " And 
to justify the homicide it must appear that there existed an unavoidable 
necessity, without any will or desire, or without any inadvertence or negli- 
gence in the party killing :" Edd, that the principle announced (Crim. Pr« 
Act, Sec. 29) related to an entirely different class of cases from that pre- 
sented by the testimony, and that the charge was clearly erroneous. 

Chaboino Different Wats— Presdmftion. Where the record in a criminal 
case shows that the court differently defined the law upon any given subject, 
one clause being correct and the other erroneous, injury will be presumed 
to follow, unless it clearly appears that no injury resulted therefrom. 

JOSTIFIGATION OF HOMICIOB ~ WhEN "UNAVOIDABLE NeGBSSFTY '' RbQOIBBDi. 

Where in case of a homicide, claimed to have been committed in selL 
defense, the court charged that " To justify the homicide it must appear 
there was an unavoidable necessity :" Hdd, that this was very different from 
the language of the statute that ** Justifiable homicide may also consist in 
unavoidable necessity '' (Crim. Pr. Act, Sec 29) and a perversion of its sense. 

MuRDBB— PflTSiCAL DraABiLiTT OF AoGUSED. Where in a murder case de- 
fendant asked an instruction that *' If defendant was, at the time of the 
alleged homicide, laboring under great physical disability, such as to ren- 
der him unable to cope with, deceased in a fight where weapons were not 
used, the defendant had a right to use any means in his power to protect 
himself if attacked :" JBeld, clearly wrong, as it would give a person when 
attacked the right to take the life of his assailant, without reference to the 
fact whether or not the circumstances of the assault were sufficient to excite 
the fears of a reasonable person that he was in danger of his life or of 
receiving great bodily harm. 

JrsTiFUBLE HoMioiDE — Defendant's Belief of Danger. An instruction 
asked by defendant in a murder case that *'If at the time of the homicide, 
defendant had reason to believe, and did believe, that he was in danger of 
receiving great bodily harm at the hands of deceased, he had a right to 
defend himself, even to the taking the life of his adversary :" Edd, erro- 
neous, in this : that it assumed that defendant was without fault. 

When Homicide Justifiable— Self-Defense. In order to justify a homicide> 
claimed to have been committed in self-defense, it must appear that to 
defendant's comprehension, as a reasonable man, he was actually in danger 
of his life or of great bodily harm, and that to avoid such danger It was 
absolutely necessary for him to take the life of deceased. 
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CftiMiKAL Law— Pbactick on Rbpusinq iNSTRUonoNS Already Given. If 
an instrnction is refused because its substance has been given, that fact 
should be stated and noted on the instruction. 

Evidence— Moral GERTADnr. Moral certainty, as distinguished irom math- 
ematical certainty beyond the possibility of a doubt, is all that the law ever 
requires in order to establish a fact beyond a reasonable doubt to the satis- 
faction of a jury. 

Griminal Law — Declarations of Defendant->Re8 Gest^. In a criminal 
case, to make the declarations of defendant admissible evidence in his 
' fkYOT, it must appear that they constituted parts of the res gestae. 

Impeachment of Witness— General Moral Gharacter not in Issue. Upon 
impeachment of a witness, it is his general reputation for truth and verac- 
ity, and not his general moral character, which is in issue. 

Appeal from the District Court of the Seventh Judicial 
District^ Lincoln County. ^ 

The defendant was indicted on July 21, 1873, of the murder 
of Eobert Ash, alleged to have been committed in Lincoln 
County on July 13, 1873. He was tried in -^ugust following; 
and, having been convicted of murder hi the first degree, and 
his motion for a new trial having been overruled, was sen- 
tenced to be hanged on October 31, 1873. He appealed 
from the judgment and order. 

It appeared from the testimony of J. Farley, a witness for 
the prosecution, that Williams, the steward of the hospital 
where the homicide occurred, on the day of the homicide 
and previous thereto, suspecting that defendant had a knife 
or pistol which defendant denied, searched him. On cross- 
examination and referring to this time, defendant asked the 
question : "State whether or not you heard defendant at 
that time say to Williams — I mean before the search — that 
he asked Williams to pay Ash off and let him go or else he 
(Ash) would kill somebody, or words of like import." The 
prosecution objected on the ground that it was not cross- 
examination, and was irrelevant and immaterial for the 
reason that no declaration of the defendant of this character 
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could be testimony in the case. The court sustained the 
objection and defendant excepted. 

The facts relating to the homicide are stated in the 
opinion. 

EUi8 & King and Crittenden Thornton, for Appellant. 

I. The instruction, asked by defendant, which required the 
jury to be satisfied beyond a reasonable doubt and to a moral 
certainty, or in other words entirely satisfied of the guilt of 
the defendant, contained the law, clearly and concisely 
stated. People v. FadiUa, 42 Gal. It was not given in 
substance by the court, nor in any of defendant's instructions 
which were given. If refused because given in substance in 
another portion of the charge, such reason should be noted 
on the instruction. State v. Bonds, 1 Nev. 35; People v. 
TVUHams, 17 Cal. 147; People v. Lachanais,, 32 Gal. 433. 

II. The court erred in adding to the third and fourth 
instructions asked by defendant, because the instructions 
contained the law and the addition added an erroneous 
qualification. 2 Bishop Grim. Law, Sees. 643, 644; People 
V. CampbtU, 30 Gal. 312. 

m. The court erred in the use of the following language 
to the jury: *'And to justify the homicide it must appear 
that there existed an unavoidable necessity without any will 
or desire, and without inadvertence or negligence in the 
party killing." This is radically wrong; such never has been 
the law, and is a perversion of Sec. 29 of the Grimes Act. 
Stats. 1861, 60, Sec. 29; People v. Campbell, 30 Cal. 312. 

IV. There was error in the exclusion of the question 
asked the witness Farley in regard to the remark of the de- 
fendant to Williams. It was relevant as a portion of the res 
gestaB. The court proceeded upon the ground that it was 
not admissible in any event. The question proposed to 
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elicit the existing mental condition of the defendant. It 
was relevant for the same reason that the threats were. As 
a general rule any declaration contemporaneous with the 
main fact in issue, explanatory of accompanying circum- 
stances or the then passions, emotions, purposes, sufferings 
or intents of the speaker, are a part of the res gestae. The 
evidence would have established the primary conditions of 
the law of self-defense; an indisposition to continue the 
quarrel and a desire to avoid further controversy. 1 Phillips 
on Evidence, 231; Insurancs Co. v. Mosley, 8 Wall. 103; Avi-- 
8onY. KiriTiaird, 6 East, 188; Thompson y. Trevanioriy Skin. 
402; People v. Scoggins, 37 Cal. 677; Dukes v. The State, 11 
Ind. 566. 

V. The evidence sought to be elicited from various 
winesses in regard to the moral character of the witness 
Williams, was improperly excluded. It was well understood 
by court, witnesses, counsel and jury, that it was only 
intended to investigate Williams' character for truth and 
veracity, and not in regard to honesty, venality, virtue or 
sobriety. An inquiry designed to elicit evidence competent 
in itself, and understood by court, counsel, witnesses and 
jury, according to its intended and legitimate effect, should 
not be excluded by a literal and verbal construction. 

L. A. BucJcner, Attorney General, for Respondent. 

I. The first instruction asked by defendant was properly 
refused. The jury were to be sure to a moral certainty, not 
to a mathematical or physical certainty, that the defendant 
was guilty as charged in the indictment. Criminal Practice 
Act, Sees. 387, 388. 

n. If there was any error in the third instruction it was 
against the State. The defendant was bound to prove that 
the danger was so urgent and pressing that in order to save 
his own life, or to prevent his receiving great bodily harm, 
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the killmg of Ash was absolutely necessary, and not only 
this but that he did not create the necessity, or if he was 
originally the assailant, that he had really in good faith, 
endeavored to decline any further struggle before the mortal 
blow was given. Stats. 1861, 60, Sec. 25; 2 Bishop on 
Criminal Law, 565; 2 Foster, 227; State v. HUl, 4 Dev. and 
Bat. 491; State v. Hotvta, 9 Ire. 485; 1 Hale P. C. 482. 

m. A bare fear that Ash would do defendant great 
bodily harm was not sufficient to justify him in killing Ash; 
the circumstances must appear to have been sufficient to 
excite the fears of a reasonable person; and in addition that 
Ferguson acted under the influence of those fears, and not 
in a spirit of revenge. Dyson y. State, 26 Miss. 362; Har- 
rison V. State, 24 Ala. 67; Dupree v. State, 33 Ala. 380. So 
it is plain the court did not err in refusing the fourth instruc- 
tion as asked and in qualifying it. 

IV. The words "and to justify the homicide it must 
appear that there existed an unavoidable necessity, without 
any will or desire, and without any inadvertence or negli- 
gence in the party killing " were in fact intended to be a 
separate paragraph and to commence what the court had to 
say of justifiable homicide, giving its various kinds. So far 
it was correct. Suppose it had been given in an inde- 
pendent instruction, would it not have been abstractly cor- 
rect ? Now this is just what the court did say, but awkwardly 
expressed. 

V. The question asked Farley was properly ruled out. 
What defendant said to Williams was not a part of the 
res gestae. The evidence would not have shown or tended 
to show that Ash was the assailant. All that was claimed 
was that there was a mutual combat and so defendant put 
himself without the pale of the law of self-defense. 

YI. It seems to be admitted that the evidence sought, 
in relation to the character of Williams, was his character 
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for truth and yeraciiy. It is plain that general moral 
character would have been irrelevant; and the questions 
were therefore properly excluded. 



By the Court, Hawley, J. : 

The defendant was convicted of murder in the first degree. 
The court below refused to grant him a new trial ; hence this 
appeal. 

Defendant admitted the homicide and claimed that it was 
justifiable. The fight occurred on the 13th of July. Ash 
(deceased) was an Englishman and an Orangeman. Fergu- 
son (defendant) was an Irishman and a Roman Catholic. 
Both were inmates of the county hospital ; Ash as a cook, 
Ferguson as a patient. Both were under medical treatment. 
Dr. Deal, the county physician, testified that ''they were 
both sick men," and that he had " no means of judging which 
was the superior in physical strength." Ash was sufi'ering 
from disease of the veins of the right leg, but was attending 
to his duties as a cook. Ferguson, owing to a deformity in his 
left arm and leg, was unable to perform such duties. His 
general health was good and he had been informed that he 
would not receive any more medical treatment. Harsh 
words had passed between them during the day relative to 
their respective places of nativity and religious belief. Each 
had applied to the other oflfensive, abusive and vulgar epi- 
thets, well calculated to provoke a fight. Ash was frequent- 
ly importuning Williams, the steward, for his pay. He said 
that he "wanted to have something to travel on" and "to 
be placed in such a position so that he could lick three or 
four Irish," etc. Ferguson said to Williams, "for mercy's 
sake pay that man off or he will kill somebody, or do some 
harm, or get himself hurt." About 5 o'clock in the after- 
noon the witness Farley heard " Ash and defendant scolding 
and calling each other names." After bandying epithets for 
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some time, Ash said "that he could whip defendant," and 
the defendant told him "to pitch in." Ferguson at this time 
was in his bed-room and Ash was in the hall. 

The testimony is conflicting. Williams was a witness for 
the State and, in his testimony relative to the beginning of 
the fight, said : "They both met at the door ; both of them 
clinched, and both of them struck each other." Hunt, a 
witness for the defense, testified that Williams caught "Fer- 
guson by the arm*and said 'get out of here and fight on the 
outside;' he gave him a jerk by the arm- at the time he 
stepped from between them. Ash hit Mr. Ferguson over 
the left eye, and almost simultaneously Mr. Ferguson struck 
Ash. * * * I could discriminate a little difference between 
the blows. In the meantime Mr. Ferguson could not get 
out of the hall. * * Ash held Ferguson by the throat." 
From tSie testimony of defendant, who was a witness in his 
own behalf, it appears that Ash had said to him : "If I get 
my hands on you, I won't leave a bone in your body that I 
won't break. I will fix you. I will break your game leg for 
you," After giving a very minute and lengthy statement in 
regard to the conduct of Ash on the day of the homicide, 
defendant testified as follows : " He called me all the abusive 
language in the world, * * I stepped up and caught hold of 
the door to pull it to me so as not to listen to him; * * * 
then Scotty (Williams) gave me a pull and landed me into 
the hall ; then Ash gave me a blow * * over the right eye. 
He shoved me right along until I came to * * the comer. 
Before this I gave him a punch and knocked him down, * * 
backed away from him * * * ; he got me by the throat and 
gave it to me pretty well * * * ; therefore I was forced to 
exert myself to save my life." During the fight some fifteen 
or twenty wounds were inflicted upon the person of the 
deceased. The weapon used by defendant was a dissecting 
knife, the property of Williams. 

In view of this testimony, we are of opinion that the cour 



Digitized by 



Google 



1874.] SUPEEME COURT OF NEVADA. 113 

State V. Ferguson. 
1 

in its charge to the jury so mutilated one section of the stat- 
ute as to entirely deprive defendant of his plea of splf -defense. 
It is quite evident that the court failed in discriminating 
what sections of the statute were relevant. 

1. After charging the jury as follows : ''If you believe 
from the evidence that the defendant procured a knife with 
a premeditated intention to engage in a fight with the de- 
ceased with the intention of doing great bodily harm, then 
the killing would be murder; but if you believe that the 
defendant had nt) malice aforethought towards the deceased 
at the time of the homicide, but used the knife in the heat 
of passion and not in necessary self-defense of life or great 
bodily harm, then the offense can only amount to man- 
slaughter;" the court adds: ''And to justify the homicide it 
must appear that there existed an unavoidable necessity, without 
any wiU or desire and without any inadvertence or negligence 
in the party killing '' 

Why this clause relative to justifiable homicide was in- 
serted, or what it means in this connection, is beyond com- 
prehension. It is a clear perversion of the sense of the 
section of the statute from which it is partly copied. 
Stats. 1861, 60, Sec. 29. This section relates to an entirely 
different class of cases from that presented by the testimony, 
and hence its provisions should not have been embodied in 
any form in the charge of the court. The attorney general 
admits that the court made a mistake in inserting any por- 
tion of section 29, in the connection where used; but 
contends that it could not have prejudiced defendant be- 
cause it was not relevant to the issues presented, and for 
the further reason that the court in another portion of the 
charge gave the proper statutory definition of justifiable 
homicide by copying the first sentence of section 25, and all 
of sections 26 and 27 of the ''act concerning crimes and 
punishments." Stats. 1861, 60. This position cannot be 
maintained. 
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The principle of law is well settled that where the record 
in a criminal ease shows that the court differently defined 
the law upon any given subject — one clause being correct, 
another eiToneous — that injury must be presumed to follow 
from such a state of facts, unless the record clearly shows 
that no injury resulted therefrom. People v. Campbell, 30 
CaL 312; Holmes v. State, 23 Ala. 23; Loyue v. Commxm" 
wedtTiy 38 Penn. State, 269. It is impossible for this Court 
to determine which clause of the charge the jury acted upon 
or what effect the erroneous one had upon the deliberations 
of the jury. It may be that the jury detected at once the 
utter absurdity of the erroneous part of the charge and 
entirely disregarded it in finding their verdict. But when 
we consider that it was the duty of the jurors to take the law 
from the court and that this duty was specially pointed out 
in the cpurt's charge, as follows: "It is your duty to be 
governed by the law as given you by the court, regardless 
of anything to the contrary that may have been said to you 
by counsel on either side," the natural presumption becomes 
conclusive that the jury did consider the erroneous clause; 
and, for aught we know, it may have controlled their verdict. 
The law does not conclude the rigtts of individuals or parties ' 
upon any such uncertain grounds. Its utmost effort is accu- 
racy, as far as it may be attained through fallible agencies, 
and then its mission is complete and its conclusions irrev- 
ocable. 

It is not necessary to consider whether it would have been 
such an error as to mislead the jury to the prejudice of de- 
fendant, if the court had correctly copied section 29 as an 
independent instruction and in the order where it is found 
in the statute. There is a marked difference in the language 
of the statute, that " justifiable homicide may also consist in 
unavoidable necessity," from that used by the court, "and 
to justify the homicide it must appear that there was an 
unavoidable necessity." By this change in the phraseology. 
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{he whole sense of the statutory provision is perverted. 
This portion of the charge is palpably inapplicable and 
erroneous. 

2. The third and fourth instructions as asked by counsel 
for defendant, read as follows: " Third — ^If the jury believe 
from the testimony that defendant was at the time of the 
alleged homicide laboring under great physical disability 
such as to render him unable to cope with deceased in a 
fight where weapons were not used, the defendant had a 
light to use any means in his power to protect himself if 
attacked." ** Fourth — If the jury believe from the testi- 
mony that defendant at the time he committed the homicide 
had reason to believe, and did believe, that he was in danger 
of receiving great bodily harm at the hands of deceased, 
then he had a right to defend himself even to the taking the 
life of his adversary." To each of which the court added: 
"But it must appear that the killing of deceased was abso- 
lutely necessary, and it must appear also that the person 
killed was the assailant or that the slayer had really and in 
good faith endeavored to decline any further struggle before 
the mortal blow was given/' and marked on each instruction 
** Given in connection." 

Neither of the instructions was correct. The court had 
the right either to refuse them, or add thereto such quali- 
fications as were necessary to state the law correctiy. The 
principle as announced in the third instruction was clearly 
wrong. It would give to a defendant when attacked the 
right to take the. life of his assailant in all cases where he 
is laboring under such physical disability as to render him 
tmable to cope with his assailant, without any reference to 
the vital and controlling fact, whether or not the circum- 
stances of the assault were sufficient to excite the fears of a 
reasonable person that he was in danger of his life or of 
receiving great bodily harm. The fourth instruction was 
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erroneous, in this: that it assumed that defendant was with- 
out fault. 

If Ferguson was in the wrong, the killing of Ash would 
not be justifiable; but the offense would be either murder 
in the first or second degree, or manslaughter, as the evidence 
might justify. The addition made by the court to each of 
these instructions wat, in our judgment, calculated more to 
confuse than to enlighten the jury. It is undoubtedly true 
that it must appear that the killing of deceased was abso- 
lutely necessary, "But," as was said by Rhodes, J., in People 
V. Campbell, 30 Cal. 315, "it is not necessary under the 
statutory rules * * * that the jury shall find that the 
killing was absolutely necessary beyond the possibility of a 
doubt; for that could be made to appear only upon the 
infliction of the injury by the as&ailant, which the person 
assailed is permitted to protect himself against by killing 
the assailant." 

In order to justify the homicide it must appear to the 
defendant's comprehension as a reasonable man that he was 
actually in danger of his life, or of receiving great bodily 
harm; and that to avoid such danger it was absolutely 
necessary for him to take the life of the deceased. "The 
inquiry" as was said by Cole, J., in State v. Collins, 32 
Iowa, 39, "is not whether the harm apprehended was actu- 
ally intended by the assailant; but was it actual and real to 
the accused as a reasonable man as compared with danger 
remote or contingent." 

By the frequent use of the words " absolutely necessary," 
as found in the instructions and charge, the jurors may have 
drawn the inference that before they would be justified in 
acquitting the defendant it must appear to them that the 
killing of deceased was absolutely necessary. This view of 
the case would virtually deprive a defendant of a reasonable 
exercise of his own judgment in determining from all the 
circumstances what was necessary to be done for the proteo- 
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tion of his person or his life — a right which the law confers 
npon every individual ; but one that must always be exer- 
cised at his peril, subject to revision by a jury of his peers. 
Bishop states the rule as follows : '* Whenever a man exer- 
cises his right of self-defense, he must be understood to act 
on facts as they appear to him. And if, without fault or 
carelessness, he is misled concerning them and defends him-* 
self correctly according to what he supposes the facts to be 
he is justifiable, though they are in truth otherwise, and he 
has really no occasion for the extreme measure." 1 Bishop 
on Crim. Law, Sec. 384. i 

This principle was announced by Judge Parker, afterwards 
Chief Justice of Massachusetts, in Self ridge's Case; endorsed 
by the supreme court of New York in People v. Shorter, 4 
Barb. 477 ; affirmed in the court of appeals. Shorter v. Peo- 
ple, 2 Comstock, 197, and is sustained by the weight of 
reason and a decided preponderance of the authorities. 
Oliver v. State, 17 Ala. 599 ; State v. Harris, 1 Jones (N. C), 
193 ; State v. Sloan, 4tl Mo. 604 ; Meredith v. Commontoealth, 
18, B. Monroe, 49 ; Logue v. Co^mmonwealth, 38 Penn. 267; 
Campbell v. People, 16 Ills. 19 ; Pond v. People, 8 Mich. 150. 

This being the law, it follows that if Ferguson was without 
fault and had reasonable ground to believe, and did believe, 
that he was in danger of his life or of receiving great bodily 
harm from Ash, and that this could only be prevented by 
his using such means of defense as were within his power, / 
and he acted under such belief and not in a spirit of revenge, / 
then the killing of Ash was justifiable. Whether there was 
an absolute necessity for a resort to such means was a ques- 
tion for him to decide at the time ; and, although he may 
have erred in his judgment as to the existence of such neces- 
sity, still if from all the attending facts and circumstances 
he in good faith believed, and had reasonable grounds for 
believing, that his only safety was in using the means then 
in his power to prevent Ash from killing him or inflicting 
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great bodily harm, the use of such means was justifiable. 
Whether from the testimony such a state of facts existed was 
a question for the jury to determine. 

3. It is claimed that the court erred in refusing this 
instruction: "The jury must be satisfied beyond a reason- 
able doubt and to a moral certainty or, in other words, 
entirely satisfied of the guilt of defendant, or they should 
acquit." All men do not express their ideas in the same 
language, nor give to all words the same meaning; hence it 
is usual for courts to give instructions in the language em« 
ployed by counsel, whenever the same contain correct prin- 
ciples of law and are not calculated to mislead the jury. If 
an instruction is refused because its substance has been 
given by the court, that fact should be stated and noted on 
the instruction, otherwise it might be such an error as to 
deprive the defendant of a substantial right. People y. 
Boiidsy 1 Nev. 35; FeopU v. Williams, 17 Cal. 147; People v. 
Lachanais, 32 Cal. 433. 

The last sentence, in the instruction under review, was 
evidently intended by counsel as explanatory of the first. 
If the jurors were ''satisfied beyond a reasonable doubt, 
and to a moral certainty," they must have been eiUvrdy 
satisfied; and taken in this sense the addition of the latter 
sentence was, as we think, a useless repetition, surplusage, 
but not erroneous. The court, having in its charge copied 
the language of C. J. Shaw in ComivonweaUh v. JVtlstery 5 
Cush. 320, in regard to reasonable doubt, should have noted 
on this instruction that it was refused because it had in 
substance been correctly given by the court. The words 
"entirely satisfactory" may be so used as to convey the idea 
that the jury must be satisfied to a mathematical certainty, 
beyond the possibility of a doubt, and when so used should 
always be rejected by the court* 

Moral certainty is all that the law ever requires in order 
to establish any fact beyond a reasonable doubt to the satis- 
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faction of a jury. Infallibility belongs not to men, and even 
their strongest degree of moral assurance must be often 
accompanied by the possible danger of a mistake; but, after 

just effect has been given to sound practical rules of evi- 
dence, there will remain no other source of uncertainty or 

fallacy than that general liability to error which is necessarily 
incidental to all investigations founded upon moral evidence, 
and from -^ich no conclusion of the human judgment in 
relation to questions of contingent truth can be absolutely 
and entirely exempt. "In the ordinary affairs of life," says 
Greenleaf, *'we do not require demonstrative evidence, 
because it is not consistent with the nature of the subject, 
and to insist upon it would be unreasonable and absurd." 
Starkie, after a careful review of this subject, lays down the 
rule as follows: " What circumstances will amount to proof 
can never be matter of general definition; the legal test is 
the sufficiency of the evidence to satisfy the understanding 
and conscience of the jury: ^^ * * absolute, metaphysi- 
cal and demonstrative certainty is not essential to proof by 
circumstances. It is sufficient if they produce moral cer- 
tainty to the exclusion of every reasonable doubt." 1 Starkie 
Ev. Sec. 514; Sumner v. State, 5 Blackford, 582; Oiiea v. 
State, 6 Georgia, 286; McCann v. State, 13 Miss. 489. It 
certainly will not be contended that any higher degree of 
proof is necessary where, as in the present case, the testi- 
mony is direct. 

4. The objections of counsel relating to the admissibility 
of certain testimony may be summarily disposed of. To 
make the declarations of defendant admissible it must appear 
that they constituted parts of the res gtstce. "To have 
become such," 'says Hosmer, C. J., in Fnos v. Tattle (3 
Conn. 250,) "they must have been made at the time of the 
act done, which they are supposed to characterize, and have 
been well calculated to unfold the nature and quality of the 
facts they were intended to explain, and so to harmonize 
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-^ith them as obviously to constitute one transaction." 1 
Gr^enleaf on Ev. Sec. 108, and authorities there cited; State 
V. Ah Loi, 5 Nev. 100. 

5. It was the reputation of Williams for truth and 
veracity, not his general moral character, that was in issue; 
and counsel should have confined themselves to that ques- 
tion. To be a competent witness the person testifying must 
be acquainted with the general reputation of Ae witness 
sought to be impeached in the community where such 
witness resides. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

Whitman, C. J., did not participate in the foregoing 
decision. 



THE STATE OF NEVADA, Eespondent, v. JOHN 
STEWABT, Appellant. 

The Law op Self-Defensb. Tbe law of Belf-defeose is founded on necessity ; 
and in order to justify the taking of life upon this ground it must not 
only appear that the defendant bad reason to believe, and did believe, that 
be was in danger of bis life, or of receiving great bodily barm ; but it must 
also appear to the defendant's comprehension, as a reasonable man, that to 
avoid such danger it was necessary for him to taiie the life of the deceased. 

Effect to be Given Defendant's own Testimony. In a criminal case the 
jury has the right to believe such portions of defendant's own testimony as 
tbey consider true, and to disbelieve such portions as they consider false : 
his testimony, lilce that of other witnesses, is to be weighed and determined 
by the jury from all the surrounding circumstances of the case. 

Mebe Threats will not Justify Homicide. Mere threats, unaccompanied 
by some demonstration of hostility, from which the accused might reason- 
ably infer the intention of their execution by deceased, will not justify 
homicide. 
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Mbaxwo of "Mauob Aforethought.'* Where in a m order case ibe court 
inatmcted the jary "that malice aforethoaght of the statute means a 
wroDgfal act done intentionally and without legal cause or excuse :" Hddt 
no error. 

Gbimbs Act, Ssa 26. as an Instruction. As a bare fear that defendant is 
in danger of bis life, or of receiving great bodily harm, will not justify him 
in taking life : Hdd, in a murder case, where defendant claimed to have 
acted in self-defense, that reading section 26 of the act concerning crimes 
and punishments as an instruction to the jury, was not error. 

RsAniNO FROM Statute is not Giving Oral Ixstrugtion. Reading certain 
sections from the statute as instructions to the jury, is not giving oral 
instructions. 

Aboumpkts, Where Case SuBMrrrEn on Other Side. Where, in a criminal 
case, the State was represented by two attorneys ; and after the first had 
opened the argument to the jury, the defendant's attorney submitted the 
case and objected to any further argument ; but the other attorney for the 
State was allowed to address the jury : Hdd, no abuse of discretion. 

Impeachment of Verdict bt Juror. No juror should ever be allowed to 
impeach the verdict of a jury by testifying to his own misconduct or by 
asserting his ignorance of the law. 

BscoMMEKDATioN TO Merct NO Part OF Vbrdict. A recommcndation to 
mercy by a jury, in a criminal case, is no part of their verdict, and should 
not be recorded with it. 

Appeal from the District Court of the Third Judicial 
District, Esmeralda County. 

Defendant was convicted on November 20, 1873, of the 
crime of murder in the first degree. The jury recommended 
him to the mercy of the court. His motion for a new trial 
having been overruled, he was sentenced to be hanged on 
January 9, 1874. He then took this appeal. 

The circumstances of the killing are set forth in the opin- 
ion of the Court, as are also several of the instructions given 
and the objections taken by counsel at the trial of the cause 
in the court below. In addition to the instructions therein 
repeated, two others, called the second and fifth, are referred 
to. The second, as asked by defendant and given by the 
9 
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court, was as follows: " 2. If the jury find from the evidence 
that the defendant, John Stewart, on or about the 4th day 
of May, 1873, at the County of Esmeralda, did kill Frank 
Durand; and that said Durand had threatened at divers 
times during the two or three weeks immediately preceding 
the said 4th day of May, 1873, that he would kill the defend- 
ant, John Stewart; or if the jury find that the said John 
Stewart had been informed and verily believed that said 
Durand had made such threats; and that the said John 
Stewart verily and reasonably believed at the moment he 
killed said Durand that said Durand was attempting to kill 
him (Stewart) and that he was in imminent danger of losing 
his life or of suffering great bodily harm; then in that case 
the defendant was not bound to attempt to escape if he 
reasonably believed that such attempt to escape would 
greatly increase the danger to his life or person.^' 

The fifth instruction, asked by defendant and refused by 
the court, was as follows: "5. In determining whether the 
defendant had reason to believe and did believe at the time 
of the killing that deceased was intending and attempting to 
take his life, you are entitled to consider the testimony of 
the defendant; and in all matters, wherein the defendant is 
uncontradicted by the facts and circumstances of the case or 
the testimony of one or more of the witnesses, you ought to 
receive the defendant's statement as the truth." 

The affidavit of J. M. Collins, one of the jurors, by which 
it was attempted to impeach the verdict, set forth '^that 
upon the evidence given on the trial of said cause he (Collins) 
had, while deliberating upon said verdict, reasonable and 
grave doubts that the said defendant was guilty of murder 
in the first degree; that he stated to his fellow jurors in said 
cause that he (Collins) could not conscientiously render a 
verdict upon the evidence in said cause, which would legally 
require the penalty of death to be inflicted upon the said 
defendant; that D. F. Manning, foreman of said jury, and 
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others of deponent^s fellow jurors in said cause, then agreed 
with this deponent that if said jury would render a verdict 
in said cause of murder in the first degree and at the same 
time recommend the said defendant to the mercy of the 
court, then in such case the said court would have discretion 
to sentence the said defendant to be imprisoned at hard 
labor in the State prison of this State during the term of his 
natural life as a full and sufficient punishment for sucli 
crime. Deponent further says that he was convinced by 
the arguments of the said D. F. Manning and others of his 
Jellow jurors in said cause; that he believed what they said 
as above set forth, and that he thereupon agreed to the said 
verdict as above set forth. Deponent further says that he 
believed from the statements of the said D.- F. Manning and 
others of his fellow jurors as above set forth that the court 
had such discretion as above stated, and that upon con- 
sideration of the evidence the court would only sentence the 
said defendant to imprisonment as above stated; and that, 
if he (deponent) had not believed the court had such dis- 
cretion and would so exercise it, he never would have con- 
sented or agreed to said verdict as above set forth." 

Bobert M. Clarke, for Appellant. 

I. There was error in denying defendant's motion to 
submit the cause without further argument, after the State's 
attorney had concluded his address to the jury, and in per- 
mitting Thomas Wells, Esq., of counsel for the State, to 
make a second argument after defendant had declined to 
argue. Grim. Pr. Act, Sec. 355. 

n. There was error in the modification of the third in- 
struction asked by defendant. The definition of malice 
aforethought, added by the court, was clearly erroneous, 
and could have had no other tendency than to mislead the 
jury. 1 Dev. & Bat. 121; 10 Mich. 212; 1 Russell on 
Crimes, 482. 
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m. There was error in refusing the fourth instruction 
asked by defendant. It was not necessary that the danger 
should be real; it was sufficient tliat it appeared to be real. 
It was not necessary for the defendant to wait until he was 
actually assailed; it was sufficient if he believed as a reason- 
able man, and had reason to believe that Durand was 
attempting to take his life. 1 Bishop Grim. Law, 305 and 
note; 17 Alabama, 587; 37 Cal. 683; 8 Mich. 150; 2 Wright 
(Pa.) 266; 18 B. Mon. 49; 8 Bush, 488. 

IV. There was error in refusing the fifth instruction 
asked by defendant because defendant was a competent 
witness, and was entitled to be treated as any other witness. 
Fecple V. Oronin, 34 Cal. 204. 

V. There was error in reading sections 18, 19, 20, 25, 26, 
and 27 of the Crimes Act to the jury because all instructions 
must be written, and should be delivered to the jury. Crim- 
inal Pr. Act, Sees. 387, 393, 355; 8 Cal. 423; 12 Cal. 345; 
26 Cal. 78; 43 Cal. 34; 1 Nev. 36. Also, because section 26 
was inapplicable and calculated to mislead the jury. 

VI. There was error in instructing the jury that ''no 
threats or menaces made by the deceased against the defend- 
ant, John Stewart, can avail Stewart, unless he at the time 
of the killing was actually assailed or had sufficient evidence 
to convince any reasonable person that he was in danger of 
incurring bodily injury or of losing his life at the hands of 
the deceased." ** Threat" and ''menace" are not exactly 
synonymous terms. To draw or to attempt to draw in a 
threatening manner a pistol would be a menace (see Web- 
ster; 2 Bishop Crim. Law, Sec. 23, note 1; Sec. 24, note 1,) 
and such ''menace" would not be an assault. 1 Ire. 125; 
30 Ala. 14; 23 Texas, 574. In effect, therefore, the jury 
were charged that if the deceased had threatened defendant's 
life, and if at the time of the killing he had drawn his pistol 
for the purpose of puttiug his threat into execution, it would 
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aTail the defendant notliing in his defense. The defendant 
need not wait until he is assailed; he may defend himself, 
whenever as a reasonable man he believes an attempt is 
being made upon his life. 37 Cal. 676; 32 Iowa, 36; 8 Bush 
(Ky.) 481; 16 111. 17; 47 Mo. 604; 8 Mich. 150; 2 Bishop 
Crim. Law, Sec. 865; 17 Ala. 587. The defendant need not 
wait until he has evidence sufficient to convince; it is suffi- 
cient that he has reasonable cause to apprehend the threat- 
ened blow. 37 Cal. 676. 

Vn. The court should have granted a new trial upon the 
affidavit of the juror that he was induced to find the verdict 
upon the assurance and belief that the recommendation to 
mercy would in effect reduce the crime. 12 How. U. S. 361; 
Crawford v. Sioity 2 Terg. 60. 

Thomas Wells, for Eespondent. 

I. This is not a case in which one juror can, by his affi- 
davit alone, be permitted to impeach his own and the verdict 
of eleven other jurors. The recommendation to mercy was 
mere surplusage. People v. Zee, 17 Cal. 76 ; Castro v. Gill, 
5 Cal. 40; Bcyyce v. Cal. Stage Co,, 25 Cal. 460; People v. 
Hughes, 29 Cal. 257; Turner v. Tuolumne Co. Water Co., 25 
Cal. 400. 

n. Section 355, subdivision 5, of the Criminal Practice 
Act, provides that *' When the evidence is concluded, unless 
the case is submitted to the jury on either side, or on both 
sides, without argument, the counsel for the people must 
open and must conclude the argument." The learned judge 
below decided this provision to mean that, if counsel for de- 
fendant in a criminal case wish to have counsel for the State 
confined to one argument only, he must announce the fact 
that defendant will submit the cause without argument as 
soon as the testimony is concluded, and not lead counsel for 
the State to believe he is going to argue the case until after 
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the cause is merely opened for the State ; ^nd then, for the 
first time, decline argument. It seems to us this was & cor- 
rect exposition of the spirit and intendment of the law. 

in. There was no error in reading as part of the charge 
sections 18, 19, 20, 25, 26, and 27 of the Crimes Act. That 
portion of the charge was necessary to be given; for the 
defendant had admitted the killing, and set up that he did 
it in necessary self-defense. There being evidence tending 
to show an unprovoked, malicious, willful, deliberate and 
premeditated killing, taken in connection with this admis- 
sion and plea of justification, it became necessary to define 
all the crimes covered by the indictment; and justifiable and 
excusable homicide as well. It made no difference that the 
judge read those sections from the statutes^ instead of tran- 
scribing them and then reading the transcription. The 
statutory provision requiring charges and instructions to be 
in writing does not apply to the giving of statute law in 
charge to juries ; it has strict reference to the charge of a 
court given in its own language, and not in the exact words 
of the enacted statute. People v. Henderson^ 28 Cal. 465; 
People V. Payne, 8 Cal. 341. 

rV. There was no error in making the addition, defining 
malice aforethought to the third instruction asked by defend- 
ant. The instruction as asked was scarcely admissible; it 
was vague and calculated to confuse the jury; and it was 
therefore the duty as well as the privilege of the court to 
add to and render it plain. People v. Dodge, 30 Cal. 448; 34 
Cal. 48; 31 Cal. 357. Nor was there error in giving the 
instructions asked by the State, they being the same as 
those sustained by this court in State v. HaU, ante 58. 

V. Defendant's first instruction was properly refused 
because it would have been, in effect, instructing that the 
jury might find from the evidence that threats, alone, with- 
out any attempt to execute them on the part of Durand, 



Digitized by 



Google 



1874.] SUPREME COURT OF NEVADA. 127 

state V. Stewart 

justified defendant in killing him. Defendant's fourtli in- 
struction was subject- to substantially the same objections; 
it would have led the jury to infer that, no matter what the 
real facts might have been in regard to danger, if defendant 
believed he was in danger, he had a right to kill Durand, 
whether Durand was making any attempt or not and without 
any demonstration, ''suflBlcient to excite the fears of a 
reasonable person." Nor was this instruction pertinent, 
under the facts of this case. People v. Moore, 8 Cal. 90; 
People V. GcUewood, 20 Cal. 146; People v. WiUiums, 32 Cal. 
280; People v. HomMl, 10 Cal. 83; 27 Cal. 572; 8 Cal. 390; 
17 Cal. 316; 6 Cal. 405; 30 Cal. 312. Defendant's fifth 
instruction would have been in derogation of the constitu- 
tional provision that ''judges shall not charge juries in 
respect to matters of fact, but may state the testimony and 
declare the law." Art. VI, Sec. 12. It would, in effect, 
have been saying to the jury, "the defendant has given some 
uncontnidicted testimony, and that part of his evidence you 
ought to take as the undisputed truth." The uncorroborated 
testimony of an accomplice is not a sufficient showing of 
fact to justify a conviction of crime. Shall it be laid down 
as a rule of criminal jurisprudence that the uncontradicted 
testimony of an accused, on trial, ought to be taken as the 
truth? 

By the Court, Hawley, J. : 

Pefendant was convicted of murder in the first degree. 
This appeal is from an order of the court refusing him a 
new trial. Frank Durand (deceased) was shot and instantly 
killed by defendant, in the Tent Saloon at Columbus, on the 
4th day of May, 1873, about 11 o'clock p. M. He had just 
asked some parties in the saloon to take a drink, and at the 
time of receiving the fatal shot he was standing about six or 
eight feet from the counter, and eight or ten feet from the 
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front door. Defendant was in the street. No words were 
spoken by either party. Defendant claimed that the shot 
was fired in self-defense. * 

The defendant testified that he had been informed that 
Dnrand had at different times, within a month prior to the 
homicide, frequently threatened his life. That on the night 
of the homicide, he (defendant) in company with one Thomp- 
son and others left Jellison's saloon, for the purpose of going 
to McDonald's saloon, to witness a game of cards. "As I 
got up," says defendant, "in front of the Tent Saloon, 
Thompson called out * look ! look ! Johnny ! Frank is going 
to shoot.' I was in the act of stepping upon the porch 
when the words were spoken by Thompson. I looked inside 
of the saloon at the instant and saw Frank Durand * * * 
facing the door in a stooping position, with his hand on his 
pistol, as I supposed. I drew and fired, and ran without 
waiting to see the effect of my shot." In addition to this 
statement of defendant, there was some testimony tending 
to show that when deceased fell, a pistol dropped from his 
side on the floor, and that " just before the shooting, Durcknd 
faced the door in a stooping position." A witness for the 
prosecution testified that within an hour before the homi- 
cide, Stewart and Durand were in the street, and that after 
some conversation about previous differences they " agreed 
to be friends." The testimony on the part of the prosecu- 
tion tended to show that no one was present with defendant; 
that no remarks were made by any one ; that no demonstra- 
tions were made by deceased, and that defendant's version 
of the homicide was a fabrication. In connection with this 
testimony, the numerous exceptions to the instructions of 
the court will be considered. 

1. The court refused to give the following instruction 
dsked by defendant : "Fourth. If you believe from the evi- 
dence, that shortly before the killing, the deceased threat- 
ened the defendant's life, and at the time the killing occurred 
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defendant had reason to believe, and did believe, that de- 
ceased was about to put his threat into execution, then you 
must find the defendant not guilty." This refusal is assigned 
as error. 

It was argued by counsel for the State that this instruction 
was properly refused because it was not pertinent under the 
facts. This position is untenable. The testimony was suffi- 
cient to authorize the giving of such instructions as were 
proper to present the question of justifiable homicide to the 
consideration of the jury. The court, however, was justified 
in refusing the instruction upon other grounds. The prin- 
ciple of law stated in the instruction, without qualification, 
is not correct. If the defendant could reasonably have 
avoided the difficulty without resortipg to such extreme 
measures he should have done so. 

The law of self-defense is founded on necessity, and in 
order to justify the taking of life upon this ground it must 
not only appear that the defendant had reason to believe, 
and did believe, that he was in danger of his life, or of 
receiving great bodily harm; but it must also appear to the 
defendant's comprehension as a reasonable man, that to 
avoid such danger it was necessary for him to take the life 
of the deceased. Without this qualification the instruction 
was clearly erroneous. State v. Fergus n, ante 106; 2 Cooley's 
Blackstone, Book IV., p. 183; 1 Kuss on Cr. 660-1; 2 Bishop 
on Criminal Law, Sec. 627 (544); Logice v. CommorvweaUh, 
38 Penn.- State, 268; Charge of Agnew J. in Commonwealth 
V. Drum, 58 Penn. State, 20; U. S. v. Mingo, 2 Curtis 
C. C. E. 5; State v. WeUs, 1 Coxe (N. J.) 430; People v. 
Shorter, 4 Barbour, 472-483; People v. Hurley, 8 Cal. 391; 
Dupree v. State, 33 Ala. 389. Moreover, the court gave the 
second instruction asked by defendant, which was as favor- 
able for him as the testimony, viewed in any light, would 
warrant. 
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2. The fifth instruction was properly refused. The jury 
had the right to believe such portions of defendant's testi- 
mony as they considered true, and to disbelieve such por- 
tions as they considered false. His testimony, like that of 
other witnesses, is to be weighed and determined by the 
jury from all the surrounding circumstances of the case — his 
demeanor on the witness stand, the probabilities of his testi- 
mony being true or untrue, taken in connection with the 
testimony of other witnesses deemed reliable. In short, 
''the credit to be given to his testimony" should be (where 
the statute places it) "left solely to the jury." Stats. 1867, 
58; People v. Cronin, 34 Cal. 194. 

3. It is claimed that the court erred in giving this in- 
struction: "No threats or menaces made by the deceased- 
against the defendant, John Stewart, can avail Stewart, 
unless he at the time of the killing was actually assailed, or 
had sufficient evidence to convince any reasonable person 
that he was in danger of incurring bodily injury or of losing 
his life at the hands of the deceased." The correctness of 
this instruction, as applied to the case of the Statt v. iHofl, 
arUe 58, from which it is copied, is admitted by counsel for 
defendant. But he contends that it was not proper under 
the testimony in this case. Although carelessly drawn, 
we think the instruction, ^considering all the testimony, 
was applicable and correct. Mere threats, unaccompanied 
by some demonstration of hostility from which the accused 
might reasonably infer the intention of their execution 
by deceased, would not justify the homicide. Nor would 
acts of hostility, however violent, of themselves excuse the 
slayer. There must be some overt acts or words at the 
time clearly indicative of a present purpose «to do the 
injury. The defendant must show either that he was actu- 
ally assailed or that he was menaced by the deceased at 
the time in such a manner as to induce him as a reasonable 
person to believe that he was in danger of his life or of re- 
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ceiving great bodily harm. 2 Bish. Cr. Law, Sec. 651; State 
Y.HaUy ante 58 -/ Bohannan y. GommomveaUh^ 8 Bush, 488; 
Rippy V. State, 2 Head, 220; People v. Lombard, 17 Gal. 319; 
Johnson v. State, 27 Tex. 767; People v. Scoggins, 37 Cal. 683. 

4. The court gave the following instruction asked by 
defendant's counsel : '' Malice is a question of fact ; and in 
this case the burden of proof lies upon the prosecution to 
satisfy the jury of the malice of the defendant. The jury 
ought not to presume that the defendant acted with malice 
unless they are satisfied it is just in this particular instance." 
In connection with this the court instructed the jury, "that 
malice aforethought of the statute means a wrongful act, 
done intentionally, and without legal cause or excuse." And 
it is contended that this modification is erroneous. The 
words, malice aforethought, mean malice previously and 
deliberately entertained. They refer to the state of defend- 
ant's mind anterior to, or at the time of, the homicide. If 
defendant intended to and did take the life of deceased with- 
out any just cause or excuse, then the law presumes that 
such an unlawful act was done with malice aforethought. 
** Malice," in its legal sense, ** means a wrongful act, done 
intentionally, without just cause or excuse.!' Burrill's Law 
Dictionary; State v. Deckttta, 19 Iowa, 448; Warren v. State, 
4Coldwell, 136; Murphy y. State, 30Ind. 513; Commontvealth 
V. York, 9 Met. 104. . No injury could possibly have resulted 
to defendant from this modification. 

5. The bill of exceptions shows that the court read to 
the jury, as a part of the instructions in the case, " Sections 
18 j 19, 20, 25, 26, and 27 of the *Act concerning crimes and 
punishments,' approved Nov. 26, 1861." (See Stats. 1861, 
69, 60.) This is assigned as error. It is argued, first, that 
section 26 is inapplicable; second, that all the sections read 
should have been reduced to writing and delivered to the 
jury. Section 26 was clearly applicable. A bare fear that 
defendant is in danger of his life, or of receiving great bodily 
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harm, will not justify him in taking life. Where the defend- 
ant claims that he acted in self-defense/ as well as in the 
other enumerated cases of justifiable homicide mentioned in 
section 25, ''It must appear that the circumstances were 
sufficient to excite the fears of a reasonable person, and that 
the party killing really acted under the influence of those 
fears, and not in a spirit of revenge." 

Under the provisions of section 355, of the Criminal 
Practice Act, the instructions must be in writing. Oral 
instructions cannot be given except by the consent of the 
parties. But reading certain sections from the statute, is 
not giving oral instructions. If the court should have its 
entire charge printed it would, under well known rules of 
construction, be considered a compliance with the statute. 
The object of the statute was to require certainty, so that 
the exact language used by the judge in the court below 
might be presented to the appellate court. Was not this 
object accomplished by the specification, in the charge, of 
the sections read ? What difference could it possibly make 
to the jury, (or to the defendant), whether the court read 
from the statutes, or copied the sections ? Certainly none ; 
unless it was error not to give the instructions to the jury 
when they retired to deliberate upon their verdict. 

Section 393 of the act provides thittthe jury may take with 
them certain papers (therein specified), "and also the 
instructions of the court." (Stats. 1861, 477.) Whatever 
the rule, under this section, might be, if the jury requested 
the instructions, certain it is, that no error prejudicial to 
defendant could arise unless such a request was made dnd 
refused. It is usual and we think the better practice, for 
courts to copy such portions of the statute as are deemed 
applicable, and to deliver to the jury all the instructions 
given. 

6. It appears from the bill of exceptions that the State 
was represented by two attorneys, the defendant by one. 
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That when the eyidence was concluded, the district attorney 
opened the case for the prosecution; and at the close of his 
argument, the attorney for defendant proposed to submit 
the case to the jury without further argument and objected 
to any further argument being made. This objection was 
oyerruled, and the associate of the district attorney was 
allowed to address the jury. It is claimed that this (was 
erroneous. The statute provides that *'when the evidence 
is concluded, unless the case is submitted to the jury on 
either side or on both sides, without argument, the counsel 
for the people must open and must conclude the argument." 
Stats. 1861, 472, Sec. 355. Either party may claim the 
privilege of addressing the jury,^ or of submitting the case 
without argument. If either party desired to submit the 
case without argument, it would be his or their duty, to 
make such a statement when the evidence was concluded. 
This would certainly be just and fair to the opposite counsel, 
giving him or them an opportunity to accede to such a pro- 
posal or to insist upon arguing the case. On the one hand, 
the counsel representing the State should, in case defend- 
ant's counsel insists upon argument, be required, if so 
desired by defendant's counsel, to open the case, stating the 
evidence and points to the jury, and citing the authorities 
to the court, upon which he relies for a conviction. On the 
other hand, the defendant's counsel should not be allowed 
to convey the idea that he intends to argue the case, until 
after the opening argument was concluded, and then by pro- 
posing to submit the case without further argument, deprive 
the State of the opportunity of presenting it? case in as full 
and clear a light as it might and probably would have done 
if such a proposal had been made when the evidence was 
concluded, and the court then have decided that but one 
argument was admissible. The objection not being made 
at the proper time, we are of opinion that the question was 
within the discretion of the court, and the presumption 
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arises that it was properly exercised and that no error 
occurred. 

7. The affidavit of Collins presents no question worthy 
of consideration. No juror should ever be allowed to im- 
peach the verdict of the jury by testifying to his own mis- 
conduct, or by asserting his ignorance of the law. These 
principles are now too well settled to require discussion, or 
citation of authorities. 

The recommendation to mercy constituted no part of the 
verdict, and should not have been recorded with it. People 
V. Lee, 17 Cal. 76. 

The judgment of the district court and its order overruling 
defendant's motion for a new trial are affirmed, and the court 
is directed to fix a day for carrying the sentence into execu- 
tion. 

Whitman, C. J., did not participate in the foregoing 
decision. 



E. S. DAVIS, Receiver of the First National Bank op 
Nevada, Respondent, v, LEWIS COOK et cds., Ap- 
pellants. 

Removal of Suit to Fbdural Court— Jcdicury Act op 1789. To remove 
a suit from a state court to the United States circuit court under the judi- 
ciary act of congress of 1789 (1 U. S. Stats. 73, Sec. 12,) the application 
must be made by defendant at the time of entering his appearance in the 
state court ; and if not then made, it will be too late. 

Removal of Suit under Acr of Congress of July 27, 1866. The act of 
congress of July 27, 1866, in reference to the removal of cases from state to 
federal courts (14 U. S. Stats. 306,) contemplates the case wherein a citizen 
of the state in which the suit is brought is or shall be a defendant, and has 
no application to a case where one defendant is an alien and the others are 
citizens of another state. 
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RsafOTAL OP Suit under Act of Congress of March 2, 1867. The act of 
congreaB of March 2, 1867, in reference to the removal of cases from state 
to federal courts (14 U. S. Stats. 558,) extends the right of removal to the 
plaintiff as well as to the defendant, when from prejudice or local influence 
either party reasonably believes he cannot obtain justice in the state court ; 
but its phraseology excludes suits in which an alien may be a party. 

Construction of Statutes **In Pari Materia." Section 12 of the judiciary 
act of congress of 1789, and the acts of congress of July 27, 1866, and 
March 2, 1867, all relating to the removal of causes from state to federal 
courts, being in pari mcUeria, must be construed together. 

Bemoval of Case to Federal Court bt Part of Defendants. If a suit 
be brought in a state court by a citizen against several joint debtors, and 
the only defendants served are not citizens, such defendants have the right 
to remove their case to a federal court, though their co-defendant do not 
join in the application. 

CmzENSHip of First National Bank op Nevada. The First National Bank 
of Nevada, having its location in Nevada, is a citizen of the State of 
Nevada. 

Intoxication of Juror Avoids Verdicf. Though the moderate use of liquor 
by a jury, unless fhrnished by the prevailing party, does not constitute such 
misconduct as will vitiate their verdict ; yet, if it appear that any one of 
the jurors while sitting as such used liquor to an intoxicating extent, the 
verdict will be set aside. 

Use bt Partnership of Property of One Partner. In a suit against 
two of three copartners on notes given by the third in the firm name for 
the purchase by him of a store-house, where the plaintiff was allowed to 
show that the store was afterwards used by the copartnership : Hddf that 
defendants had the right to show that they allowed their copartner rent 
for it 

Taxing Note in Name of Firm for Individual Debt wtth pull Knowledge. 
If one of several partners give a note in the name of the firm for his indi- 
vidual indebtedness, and the payee has full knowledge thereof, the loss or 
disadvantage resulting to the payee does not constitute a sufficient consider- 
ation to maintain an action against the other partners. 

Appeal from the District Court of the Ninth Judicial 
District, Elko County. 
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The facts are stated in the opinion. The notes sued on 
were dated in June, 1869 ; suit was commenced in Decem- 
ber, 1870 ; and the judgment appealed from entered on June 
7, 1872. 

Mesvck & Wbodf for Appellants. 

I. The case should have been transferred to the United 
States circuit court. 14 U. S. Stats. 306, 558; Fiske v. Union 
Padjic R. B. Co., 6 Blatchford, 377; Dennistomny. Draper, 
5Blatchford, 336; Meadow Valley Mining Co. v. Dodda, 7Nev. 
143; Stewart v. Mordecai, 40 Ga. 1. 

n. There was error in excluding proof by the witness 
Bamett that the First National Bank was in an insolvent 
condition, for about two months prior to October 6, 1869, 
when it suspended. The theory of the defense was that the 
notes were given, not in the business of Cook Brothers, but 
in the individual business of Lewis Cook ahd were taken by 
the bank with knos'ledge of that fact and therefore in fraud 
of the rights of the firm of Cook Brothers; and that Lewis 
Cook and not the firm, should be called on to pay them. 
Every circumstance then which could conduce to show the 
existence of this knowledge on the part of the bank was 
proper matter to go to the jury. Had the bank considered 
Cook Brothers justly liable for the payment of these notes, 
it would not have hesitated in its extreme necessities to 
present them to Cook Brothers for payment prior to its sus- 
pension. 

m. There was error in rejecting the deposition of Isaac 
Cook. The theory of the plaintiff was that the stone store, 
though conveyed to Lewis Cook individually, was a purchase 
by the firm of Cook Brothers, and was their property and 
formed a part of the consideration of these notes, and in 
support of that theory he showed that the firm of Cook 
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Brothers occupied the store for their business. The depo- 
sition was clearly indispensable then to show that plaintifiTs 
theory was wrong, and that the firm of Cook Brothers had 
no interest whatever in^the property as purchasers and did 
not occupy it as owners. 

IV. There was manifest error in giving instruction num- 
ber fifteen for plaintiff. It informs the jury in effect that 
plaintiff can maintain this action against Cook Brothers 
provided any loss or disadvantage resulted to the bank, 
even though the transaction was had with Lewis Cook alone 
and for his individual benefit, and the bank knew such to 
be the character of the transaction. 

V. There was error in refusing to grant a new trial upon 
the ground of misconduct of the jury, 1st, by receiving 
communications from outsiders in reference to the case un- 
der consideration ; 2d, by receiving and drinking bottles of 
whisky ; 3d, by getting drunk on the whisky, so as to un- 
fit them for deliberation or for embodying their honest con- 
victions, if they had any, in their verdict. 

We do not contend that the mere drinking of liquor by 
the jurors vitiates the verdict; but we do insist that when 
jurors drink to such excess as to become intoxicated in the 
jury room and come reeling into court with their verdict, 
the fair inference is that they were in no better condition in 
the jury room; and that their verdict, rendered under such 
circumstances, is not the result of deliberation, but of a 
scandalous debauch. Sacramerdo Co. v. Showers^ 6 Nev. 299; 
RyaUy V. Harron, 27 Iowa, 494; Watson v. Walker , 3 Foster, 
471; Walker y. Hunter 17 Ga. 364; Shcyrt v. West, 30 Ind. 
368; Cam. v. Bvby, 12 Pick. 496. 

Mli8 & Sing, for Bespondent. 

I. The defendants did not bring themselves within the 
purview of any act of congress on the subject of removal of 
10 . 
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cases from state to federal courts. The application was not 
filed until long after the appearance of the two contesting 
defendants, and hence the application for transfer does not 
come under the general rule of sec. 12 of the judiciary act 
of 1789, nor does it come under either the act of July 27, 
1866, or the act of March 2, 1867. Stewart v. Mordecai, 40 
Ga. 3; Fisk v. U. P. B, B. Company, 6 Blatchford, 377. 

n. That which is alleged as misconduct upon the part of 
the jurymen — namely, the drinking of whisky while deliber- 
ating upon their verdict to any extent whatever is only sup- 
ported by the affidavits of four jurymen. The impeachment 
by jurors of a verdict which they themselves rendered under 
the solemnity of an oath ought not to be tolerated. As to 
John A. Cook's affidavit, it is based entirely upon informai- 
tion from third parties, that the jury drank whisky, and is 
scarcely competent evidence upon which to set aside a ver- 
dict. See Sta;te v. Jones & Nery, 7 Nev. 434; 1 Term, 11; 1 
Nev. 326; 4 Johns. 487; 5 Cowen, 106; 6 Cowen, 53; 1 Wen- 
dell, 297; 11 Vt. 1. 

III. The court did not err in excluding the proof of the 
insolvent condition of the First National Bank. One of the 
notes had been due only about six weeks and the other only 
about five weeks before the suspension of the bank; and the 
mere fact that the payors had not been pressed for payment 
during that period certainly cannot create any presumption 
that defendants did not owe them. The testimony was 
totally irrelevant and immaterial. 

rV. The exclusion of Isaac Cook's deposition was cor- 
rect. Although the deed may have been in the name of 
Lewis Cook and really for his own use and benefit and so 
intended; yet if it were represented to be a partnership 
business and was consummated in the name of the copart- 
nership, the copartnership would be bound. The trans- 
action was in the scope of the partnership business ; and a 
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part of the consideration of the notes at least (the stock of 
goods) was enjoyed and used by the partnership, and at jkhe 
bank the whole transaction was understood to be for the 
partnership. 

V. There was no error in the trial. The action was 
brought upon promissory notes confessedly executed by a 
member of the firm, whose name was signed to them in a 
line of business of the firm and, ^nma/ocie, within the scope 
ol his authority. The user of the stock of merchandize as 
partnership property and the occupancy of the store for 
partnership purposes; the total failure to show that the 
bank had any knowledge that the transaction was an indi- 
Tidual one, and not for the benefit of the firm though trans- 
acted in the firm name — all fully and completely sustain the 
action of the court below in all its rulings. 

By the Court, Belknap, J. : 

This is an action brought by the receiver of the First 
National Bank of Nevada against Lewis Cook, John A. 
Cook and Isaac Cook, comprising the firm of Cook Brothers, 
upon two promissory notes of the aggregate value of six 
thousand five hundred and eighty-seven Sa dollars and inter- 
est, given in the partnership name to the bank. John A. 
and Isaac Cook entered their appearance and answered for 
themselves only. Service of summons was not made upon 
Lewis Cook. The answer alleges that the firm name was 
used by Lewis Cook in the purchase of certain merchandise 
and real estate for his individual benefit from one "W. D. 
Ivers and the firm of Bruckman & Ivers. These parties, it 
is charged, were largely indebted to the plaintiff ; and the 
notes in controversy were given to it in settlement thereof. 
It is also alleged that the officers of the bank had full 
knowledge of the transaction, and colluded and conspired 
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with Lewis Cook to cheat and defraud the defendants an- 
swering. 

It appears that the firm of Cook Brothers were engaged 
in mercantile business at Hamilton, Nevada. Neither John 
A. nor Isaac Cook were residents of this State, and the man- 
agement of the partnership business was confided to Lewis 
Cook. While thus conducting it and in the absence of his 
partners these notes were given. The action was brought 
in the District Court of the Eighth Judicial District, and 
after two mis-trials was transferred, by stipulation, to the 
Ninth Judicial District Court. The plaintiff recovered a 
judgment for the full amount prayed. From the judgment 
and an order denying a new trial this appeal is taken. 

Before the trial in the State district court a motion was 
made to remove the cause to the circuit court of the United 
States, and in support thereof the following petition and 
aflGidavit were filed : 

** [Title and venue.] 
** To the Honorable District Court of the Eighth Judicial 
District of the State of Nevada, Cojinty of White Pine. 

'*The petition of John A. Cook and Isaac Cook, the de- 
fendants served an^ appearing in the above entitled action, 
respectfully represent : that the above cause was brought and 
is now pending in the said district court; that at the time 
the same was brought said plaintiff was and still is a resi- 
dent and citizen of the State of Nevada, and the said de- 
fendants John A. Cook and Isaac Cook were and still are 
residents of the state of California; that the defendant 
Isaac Cook was at the time of bringing said suit and still is 
a resident and citizen of the state of California; that at the 
time of bringing said suit the defendant John A. Cook was 
and still is an alien, born without the United States, and has 
never been naturalized as a citizen thereof: and that the de- 
fendant Lewis Cook has never been served nor appeared in 



Digitized by 



Google 



1874.] SUPREME COURT OF NEVADA. 141 

Davis V. Cook. 

this action and is a non-resident of the State of Nevada, and 
not a citizen thereof; that the amount in controyersj exceeds 
the sum of five hundred dollars, exclusive of costs; that 
your petitioners have made and herewith file the affidavit of 
John A. Cook, stating that they have reason to believe and 
do believe that from local prejudice and influence they will 
be unable to obtain justice in this Honorable Court And 
your petitioners herewith offer surety that they will enter 
into the circuit court of the United States for the district 
on the first day of its session and the term next ensuing 
certified copies of all process, pleadings, depositions, testi- 
mony and other proceedings in said cause, and will appear 
therein and litigate the controversy commenced hereby. 
Wherefore your petitioners pray that in pursuance of the 
acts of Congress of the United States, in such cases made 
and provided, that said suit may be removed by the order 
of this Honorable Court into the next circuit court of the 
United States to be held within f^nd for the District of Ne- 
vada, and that this Honorable Court proceed no further as to 
the defendants appearing herein, nor either of them," 

The petition was signed by the attorney of the answering 
defendants and verified by the affidavit of John A. Cook. 
It is accompanied by a further affidavit of John A. Cook 
alleging his alienage; that Isaac Cook is a citizen of the 
state of California; that the amount in controversy exceeds 
the sum of five hundred dollars, exclusive of costs, and 
"that said defendants have reason to believe and do believe 
that from prejudice and local influence the defendants will 
not be able to obtain justice in the said State court." The 
requisite surety for entering certified copies of all process, 
etc., in the United States circuit court was also offered. 
The district court refused to remove the cause, and its ruling 
is assigned as error. 

The acts of Congress conferring the right of removal of 
causes from state to federal courts, by reason of the citizen- 
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ship or alienage of a party, are the judiciary act of 1789, 
the act of July 27, 1866, and that of March 2, 1867. Sec- 
tion twelve of the judiciary act of 1789 provides for the 
removal of suits commenced in a state court against an alien, 
or by a citizen of the state in which the suit is brought 
against a citizen of another state, in which the matter in 
dispute exceeds the sum of five hundred dollars, exclusive 
of costs. In such case application for removal must be 
made by the defendant at the time of entering his appear- 
ance in the state court. It is clear that this cause could not 
have been removed under the provisions of the judiciary 
act, since the application was made after answering. 

Under section twelve of the judiciary act it was held in 
equity cases where some of the parties were and others were 
not liable to be sued in the circuit court of the United 
States, the proper parties could remove the cause as to 
themselves in cases where a distinct and separate interest 
vested and substantial justice could be done without affect- 
ing their co-defendants. A different rule, however, pre- 
vailed at law, and unless all of the defendants joined in the 
application for removal, and all were citizens of some other 
state or states, the application was denied. The evident 
purpose of the act of July 27, 1866, was to relieve foreign 
defendants from their disability to remove suits when joined 
with citizen defendants in cases where a final determination 
of the controversy could be had without the presence of 
their co-defendants, who desired to remain in the state court 
or of whom the circuit court of the United States could not 
have jurisdiction. The act provides, ''that if in any suit 
already commenced, or that may hereafter be commenced, 
in any state court against an alien, or by a citizen of the 
state in which the suit is brought against a citizen of another 
state, and the matter in dispute exceeds the sum of five 
hundred dollars, exclusive of costs, to be made to appear to 
the satisfaction of the court, a citizen of the state in which 
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the stdt is bronglit is or shall be a defendant; and if the suit, 
so far as it relates to the alien defendant or to the defend- 
ant who is a citizen of a state other than that in which the 
suit is brought, is or has been instituted or prosecuted for 
the purpose of restraining or enjoining him, or if the suit 
is one in which there can be a final determination of the 
controversy, so far as it concerns him, without the presence 
of the other defendants as parties in the cause, then and in 
every such case the alien defendant, or the defendant who is 
a citizen of a state other than that in which the suit is 
brought, may, at any time before the trial or final hearing," 
have the cause removed to the circuit court of the United 
States. This act contemplates the case wherein "a citizen 
of the state in which the suit is brought is or shall be a de- 
fendant," and consequently has no application to the case at 
bar in which two of the defendants are citizens of the state 
of California, and the remaining defendant is an alien. 

The act of March 2, ] 867, provides that in a suit brought 
in a state court in which there is a controversy between a citi- 
zen of the state in which the suit is brought aud a citizen of 
another state, and the amount in dispute exceeds the sum of 
five hundred dollars, exclusive of costs, such citizen of 
another state, whether he be plaintiff or defendant, if he will 
file an affidavit stating that he has reason to believe and 
does believe that from prejudice or local influence he will 
not be able to obtain justice in such state court and comply 
with other statutory requirements the case shall be removed 
to the United States circuit court. This act is amendatory 
of that of 1866. It extends the right of removal to the 
plaintiff as well as the defendant when from prejudice or 
local infldence either party reasonably believes that he can- 
not obtain justice in the state court. The phraseology of 
the statute excludes suits to which an alien may be a party. 

Section twelve of the judiciary act and the acts of 1866 
and 1867 being in pari mateiia must be construed together. 
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The first two acts include cases to which an alien may be a 
party; but the act of 1867 by its terms provides for suits 
between ** a citizen of the state in which the suit is brought 
and a citizen of another state." Expremo unius est excluaio 
(zUerius. And in analogy to the judicial construction of sec- 
tion twelve of the judiciary act this cause could not have 
been removed as to the defendant Cook, the citizen of Cali- 
fornia, even though there could have been a final determina- 
tion of the controversy as to him withoiit the presence of 
either of his co-defendants. But the defendants John A. 
and Isaac Cook could have removed the cause to the circuit 
court of the United States upon entering their appearance 
for that purpose, before answering, under the twelfth sec- 
tion of the judiciary act notwithstanding their co-defendant 
Lewis Cook did not join them in the application. Under 
the practice act of this State in actions against defendants 
jointly indebted the plaintiff may proceed against the de- 
fendants served with process, and if he recover judgment it 
may be enforced against the joint property of all and the 
separate property of the defendants served. Vaiidevoort v. 
Palmer y • Cook dc Co., 4^ Duer. 677. The plaintiff having 
elected to proceed against the defendants served, they could 
not have been deprived of the right of removal from the 
failure of the plaintiff to serve Lewis Cook, against whom 
it may not have been intended to have proceeded. 

It is urged by respondent in justification of the ruling of 
the district court upon defendants' motion for removal that 
as the First National Bank of Nevada was incorporated 
under an act of the congress of the United States it is a 
citizen of the United States, and cannot be treated as a 
citizen of this State for jurisdictional purposes. This 
question was thoroughly investigated by Judge Blatchford 
in the case of the Manufacturers' National Bank v. Bauck^ 
reported in 2 Abb, U. S. Eeports, 232. ^ The various provi- 
sions, in respect to the '* location" of banking associations 
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incorporated under the act of congress of June 3, 1864, en- 
titled, *' An act to provide a national currency secured by a 
pledge of United States bonds, and to provide for the circu- 
lation and redemption thereof," are there discussed.- By 
the sixth section of the act it is provided that the persons 
uniting to form a banking association under the * act shall 
specify in an organization certificate the place where its 
operations of discount and deposit are to be carried on^ 
designating the state, territory or district, and also the par- 
ticular county and city, town or village. And by the eighth 
section it is provided that its usual business shall be trans- 
acted at an office or banking house located at the place 
specified in its organization certificate. The ninth section 
provides that the affairs of such banking association shall 
be managed by a board of directors, at least three-fourths 
of whom shall have resided in the state, territory or district 
in which such association is located one year next preceding 
their election as directors, and be residents of the same 
during their continuance in office. Further sections speak 
of the place where the association is ** located " and *' estab- 
lished.'* *' It is quite apparent from all of these statutory 
provisions," says Judge Blatchford, ''that congress regards 
a national banking association as being ' located ' at the 
place specified in its organization certificate. If such place 
is a place in a state, the association is located in the state. 
It is, indeed, located at but one place in the state; but 
when it is so located, it is regarded as located in the state . 
The requirement that at least three-fourths of the directors 
of the association shall be residents, during their contin- 
uance in office, in the state in which the association is lo- 
cated, especially indicates an intention on the part of con- 
gress to regard the association as belonging to such state. 
Three-fourths of the legal representatives of the unknown 
associates forming the corporation, with which representa- 
tives any person dealing with the corporation must deal, are 
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required to reside in the State where the corporation is 
'located.'" A corporation existing by virtue of an act of 
the Congress of the United States must be considered a 
citizen of the United States. But a citizen of the United 
States resident in any state in the Union is a citizen of 
that state. Oainea y. Ballou, 6 Pet. 761. The residence 
of the National Bank being in Nevada it follows that it is a 
citizen of Nevada. The motion to remove the cause to the 
federal court was properly denied. 

Misconduct of the jury is also assigned as a reason why a 
new trial should have been granted. The misconduct con- 
sisted, in part, of the receipt by members of the jury of com- 
munications intended to influence their deliberations from 
persons without the jury-room. The fact of the receipt of 
the notes was properly reported to the district court by the 
foreman of the jury and in its presence upon delivering the 
verdict. One of these communications, addressed to a 
juryman, was preserved and is set forth in the record. It 
reads: *'I want you to do all you can for defendants and 
come to a decision. Frank." The others, presumably of 
the same character, were destroyed. So flagrant an attempt 
to corrupt the administration* of justice deserves the se- 
verest censure. It became the duty of the court upon 
receiving the information to promptly investigate the charges 
and to check such practices by exemplary punishment of the 
guilty parties. 

Further misconduct is shown by the uncontradicted affi- 
davit of John A. Cook, wherein he says *'that when the 
verdict of the jury was returned into the court-room on the 
morning of the 5th of June one of the jurors was intoxi- 
cated." In some of the states of this Union the use of 
spirituous liquors by the jury without the permission of the 
court will avoid the verdict, but in this and other states the 
rule has been so far modified that the moderate use of 
liquors unless furnished by the prevailing party does not 
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considtute sucli misconduct as will vitiate the verdict. No 
courts however, should hesitate to set aside a verdict formed 
by a jury any one of whom has, during the performance of 
his duties, used liquor to an intoxicating extent. Although 
it requires but three-fourths of their number to agree upon 
a verdict, the correct administration of justice demands the 
exercise of the cool, unclouded and sober judgment of the 
twelve men who are selected to investigate the facts at issue. 
In vindication of the character of courts and the purity of 
jury trials a verdict participated in by a juryman with pas- 
sions inflamed and reason impaired by ardent spirits should 
not be allowed to stand. Trial by jury, regarded by our 
ancestors as the principal bulwark of their liberties and the 
glory of the English law, would degenerate into a mockery 
of justice if verdicts were capriciously determined by intoxi- 
cated jurors. The judgment must be reversed. 

The remaining errors to which our attention has been 
directed by counsel are: 

First. The refusal of the court to admit in evidence the 
deposition of Isaac Cook, to the effect that himself and John 
A. Cook, of the firm of Cook Brothers, allowed their part- 
ner rent for the store purchased of Ivers. The plaintiff had 
shown that the real estate for which, in part, the notes in 
suit were given, was used as a store by the defendants sub- 
sequent to its conveyance to Lewis Cook. If this evidence 
was admissible, the defendants Isaac and John A. Cook 
were entitled to explain their relation to the property. 

Second. Allowing the fifteenth instruction asked by the 
plaintiff. It reads: '* The jury are instructed that, if by rea- 
son of the transaction that induced the execution of the 
notes sued upon in this action, any benefit accrued to the 
defendants, or any loss or disadvantage resulted to the First 
National Bank of Nevada, then there was a sufficient con- 
sideration for said notes to maintain this action." 
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This instruction ignores the defendant's theory, which is, 
that the notes in question were given by Lewis Cook for his 
individual indebtedness with knowledge thereof on the part 
of the payee. In such case loss or disadvantage must have 
resulted to the First National Bank of Nevada, but such loss 
does not constitute a sufficient consideration to maintain this 
action. In excluding evidence upon the question of the 
financial condition of the bank addressed to the witness Bar- 
nett, and in giving the seventh and tenth instructions asked 
by plaintifl^ and refusing the tenth instruction asked by 
defendants, we see no error. 

Judgment reversed and cause remauded for new trial. 

Hawley, J., having been of counsel for defendants, was 
disqualified, and did not participate in the foregoing deci- 
sion. 



ERANK SHERMAN, Respondent, v. GEORGE W. 
SHAW, Appellant. 

New Tbial Statemeiit fob Insufficibnot of Evidence Should Show Alii 
THE EviDBNCE. On appeal from an order overruling a motion for new 
trial, based upon alleged insufficiency of the evidence to justify the 
verdict, the statement wiU not be considered unless it affirmatively shows 
that it contains aU the material evidence produced at the trial. 

Afpeai^s — Objections to Bttlinos at Tbzaii to be Assigned as Ebbobs. If 
an objection against a ruling of the court in refusing to strike out cer- 
tain testimony is not specified in the assignment of errors, it will not be 
considered on appeal. 

AssioNACENT OF Ebbobs Mubt Speceft Pabticulab Ebbobs. An assignment 
of " errors of the court in admitting the testimony excepted to by the 
defendant, " as contained in the statement, is entirely too general. 

Appeal from the District Court of the Third Judicial 
District, Lyon County. 
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This was an action against the sheriff of Lyon County for 
alleged conversion of a quantity of cord-wood and a number 
of oxen and other animals, of the aggregate value of eighteen 
hundred dollars. The property had been seized by the de- 
fendant in his capacity of sheriff, on a writ of attachment, 
issued in a suit of Peter Klein v. Jacob Ougger, then pend- 
ing in the Third District Court. The cause was tried before 
a jury, which rendered a verdict in favor of plaintiff and 
assessed the value of the property at $1800. Judgment 
was entered accordingly. The defendant moved for a new 
trial, and commenced his statement on said motion as fol- 
lows : 

**The following is a statement of so much of the testi- 
mony as is necessary to explain the errors on which defend- 
ant will rely in support of his motion for a new trial of the 
above entitled cause. The following jvitnesses, after being 
duly sworn, testified as follows." ^ 

After giving the testimony of various witnesses, the state- 
ment closed as follows : 

'*The pleadings and documentary evidence on file are 
hereby referred to and made a part of this statement, and 
also the instructions given by the court of its own motion 
and at the instance of the plaintiff, which were duly except- 
ed to by the defendant. 

"Errors of law, occurring on the trial and excepted to by 
the defendant, in this : The following is a specification of 
the errors upon which the defendant will rely in support 
of his motion for a new trial : 1st. The error of the 
court in admitting the testimony excepted to by the defend- 
ant, for the reasons hereinbefore set forth ; and, 2d. That 
the court erred in giving the first instruction asked by the 
plaintiff, the same not correctly stating the law, being inap- 
plicable to the case at bar, and calculated to mislead the 
jury on the question of what is sufficient delivery of per- 
sonal property in order to perfect the title of the vendee as 
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against the creditors of the vendor, and that the court also 
erred in giving the instruction given by the court of its own 
motion, for the same reason last mentioned. 

" 2d. Insufficiency of the evidence to justify the verdict 
of the jury and the judgment^ and that the same are against 
law in this: 1st That the evidence showed that there was 
no such delivery and change of possession of the property 
in dispute, mentioned in the bill of sale, as is by law re- 
quired to perfect the title to said* property as against the 
creditors of the vendor. 2d. That the evidence shows that 
the pretended sale of said propeii;y was made for the pur- 
pose of hindering, delaying and defrauding the creditors of 
the vendor, and that the vendee was in collusion with the 
vendor in such attempt to hinder, delay and defraud such 
creditors. 

"3d. That the evidence showed that the wood attached 
was hauled by the teams of Gugger, driven by a man in his 
employ, under contract made by him to haul on shares, and 
which wood belonged to him, or at that time he had an 
attachable interest therein." 

The motion for new trial having been overruled, defend- 
ant appealed from the order and from the judgment. 

Clayton & Davis, for Appellant. 
No brief on file. 

B. S. Mesidc, for Respondent. 

I. The order denying a new trial cannot be disturbed, 
inasmuch as the transcript shows no available specification 
of error committed by the court below, nor any error com- 
mitted, nor any injustice or illegality in the verdict. As to 
the errors attempted to be assigned, the first is too general 
to be available. CaJdivell v. Oreely, 5 Nev. 258; GorheU v. 
Job, 5 Nev. 201; People v. Central Pacific B. B. Co., 43 Cal. 
422. And besides, there is nothing in the transcript to 
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whicli the assignment can apply; for there is no exception 
or objection shown to the admission of any testimony. 
There is only one exception shown in the transcript, and 
that is to the denial of a motion to strike out evidence after 
it had been admitted without objection. The acts of 
striking out' evidence, and of admitting it, are totally 
different 

n. The point that the evidence was insufficient to 
justify the verdict, can not be considered, for the reason 
that it is in no way shown that the statement contains all 
the material evidence before the jury upon which th^ ver- 
dict was found. State v. Bond, 2 Nev. 265; Sherivood y, 
Sissa, 5 Nev. 349; Bowkery, Ooodmn, 7 Nev. 135; State y. 
Parsons, 7 Nev. 58; Caples v. Central Pacific B. B, Co,, 6 
Nev. 265. 



By the Court, Hawley, J. : 

The statement on motion for new trial does not show 
that it contains all the evidence. This Court has frequently 
and uniformly held that when the motion for a new trial is 
based, as in the present case, upon the insufficiency of the 
evidence to justify the verdict, the statement will not be 
considered unless it affirmatively shows that it contains all 
the 'material evidence produced at the trial. This rule of 
practice has been established so long, and affirmed so often, 
that it should not again be questioned. 

The objection urged against the ruling of the court in not 
striking out the testimony of the witness Boutin will not be 
considered, because it is not specified in the assignment of 
errors. The assignment of '^ error of the court in admitting 
the testimony excepted to by the defendant " as contained 
in the statement, is entirely too general. The appellant 
must specify the portictdar errors upon which he relies. 
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''If no such specifications be made, the statement shall be 
disregarded.'' Stats. 1869, 227, Sec, 197; Corhettv.Joh, 5 
Nev. 205; Caldwell v. Oreelt/, 5 Nev. 260. 

It is as unsatisfactory to the Court, as it is to counsel, to 
have cases disposed of upon mere questions of practice. 
But it must be remembered, that the rules of practice are 
as obligatory upon us as upon the parties to a suit; and if 
attorneys desire to have their cases examined upon the 
merits, they must comply with the plain provisions of the 
statute, and the rules of practice as established by the 
Court. 

The judgment and order denying a new trial are affirmed. 



THOMAS MENZIES, Bespondent, v. P. J. KENNEDY, 

Appellant. 

Affellakt Must Show Injury. Where, thongh the evidence is very con- 
flicting, there is substantial testimony to sustain the verdict, and the law 
touching the dilferent theories of the losing party is fairly slated in the 
charge of the court, the verdict and judgment will not be disturbed. 

WRirrBN Instiiument not to be Yjjueo by Parot.. Oral testimony, offered 
with evident intention of varying and controlling the plain terms of a 
written instrument, and not to establish an equity superior to the writing, 
is not admissible. 

Exclusion of Evidence Afterwards Admitted. The exclusion of tesfl- 
mony at one stage of a trial cannot be availed of as error, if it appear tliat 
afterwards the desired evidence all came in. 

Damages for Conversion of Stock— Immaterial Error. In a suit for con- 
version of mining stock : fleW, that though it was error to charge the jury 
that plaintiff was entitled to recover the highest market value of the stock 
between the time of demand and the commencement of the action ; yet, if 
it appeared that the jury, notwithstanding the charge, gave the lowest 
instead of the highest price, the error in the charge was immaterial. 
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Gharoing a Faot with a Pbeckdino *<If." Where in a sait for the con- 
version of mining stock the conrt, in instmcting the jury, used the language, 
'* If the plaintiff consented to 'place bis stock in the origiDal pool, which 
pool was subsequently broken up," etc. ; and it was objected that this was 
charging as a fkct that the pool was broken up : Held, that the word 
*' which " as there nsed was dependent on a (^ to be supplied and should 
be understood as if, instead of '* which " the words " and if that " had been 
employed. 

Stating to Jury a Fact not Gontrovekted. There is no error in stating 
to the jury as a fact a circumstance that is testified to by both parties, and 
about which there is no controversy. 

Separation of Jury Without Objection. Where on the trial of a civil case 
the court, in the presence of the parties and their attorneys and without 
objection from any one, allowed the jury to separate during recess : Heid, 
that the consent of all parties must be implied and that, in the absence of 
any showing of harm, the verdict would not be disturbed. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 

This was an action to recover the yalue of two hundred 
and fifty shares of the capital stock of the Lady Bryan 
Mining Company, claimed to have been sold to plaintiff by 
defendant, but left in defendant's possession and afterwards 
converted by him. It appears that the sale took place in 
May, 1871, and that the defendant gave the plaintiff at the 
time the following paper: — 

'* ViBGiNU City, May 13, 1871. 

** Received from Mr. Menzies five hundred dollars for two 
hundred and fifty shares of the capital stock of the Lady 
Bryan M. Co., which said shares are to be retained by me 
and sold for the benefit of said Mr. Menzies, and the pro- 
ceeds accounted for to him; or in case the same or a part of 
said shares cannot be sold within a reasonable time, then 
the same are to be delivered to him. 

"$500. "P. J. Kennedy. 

"[BsTenue itamp, cinoeled]." 

11 
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The defendant claimed that the plaintiff^ instead of buy- 
ing so much stock as indicated in the foregoing paper, 
bought in fact only an interest in a pool, made up by certain 
parties, among whom were the defendant, John Mallon, 
William Sharon, J. P. Jones, Thomas Sunderland and P. 
A. Tritle, for the purpose of holding and disposing of the 
entire stock of the Lady Bryan Mining Company on joint 
account. He alleged that the paper, though signed by him, 
was in part executed by him for the persons forming the 
pool, and that plaintiff so understood the transaction. The 
plaintiff on the other hand claimed that he did not buy an 
interest in a pool or look to any one except defendant to 
carry out the agreement made by him; that it was true the 
stock had been put into a pool but he had no connection 
with it or any of the parties to it except defendant, and that, 
if defendant in giving him the paper was acting as an agent, 
it was without his knowledge. 

It further appeared that the stock, amounting in all to 
eighteen thousand shares, was put upon the market; bat 
that only about five thousand shares were sold. These sales 
took place in May, June and July, 1871; but nothing further 
was done with the remainder of the stock until April, 1872, 
when it is alleged a new pool was formed and the remainder 
sold. In the latter part of the same month plaintiff de- 
manded his stock of defendant; and afterwards, on account 
of non-delivery to him, commenced this action. 

On the trial in the court below, the defendanf being on 
the witness stand, his counsel propounded to him the follow- 
ing question, "Did you ever sell any Lady Bryan stock to 
the plaintiff?" The plaintiff objected to the question on the 
ground that the testimony sought to be adduced tended to 
vary the written instruilient above given. The court sus- 
tained the objection and defen.dant excepted. Also, the 
following question, **Did you ever have in your possession 
any of the stock mentioned in this receipt?*' to which the 
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same objection was interposed, with the same result. De- 
fendant also offered to prove by John Mallon that the pool 
first aboTe referred to was owned jointly by the plaintiff and 
others; that no particular stock was owned by any one, and 
that the receipt merely specified the interest of the plaintiff 
in the whole. To this proposed testimony plaintiff objected; 
the objection was sustained, and defendant excepted. 

In addition to the instruction, copied in the opinion, the 
court below also gave the following: **If the plaintiff con- 
sented to place his stock in the original pool, which pool 
was subsequently broken up, this fact of itself was no author- 
ity to defendant to place plaintiff's stock in any other pool 
than that which was made at the time of the contract. And 
if defendant without plaintiff's knowledge or consent used 
the plaintiff's stock to form another pool on or about the 22d 
day of April last and for that reason refused to deliver the 
stock to plaintiff, that would amount to a conversion of the 
stock; and plaintiff would be entitled to recover." It further 
appeared that while the case was on trial the jury were al- 
lowed to separate during a recess of about an hour; but that 
when the court made the order allowing the separation de- 
fendant and his counsel were present and made no objection. 

There was a verdict and judgment in favor of plaintiff for 
sixteen hundred and twenty-five dollars and costs. Defend- 
ant moved for a new trial, which was overruled, and he then 
appeided from the order and judgment. 

Mesick & Wood, for Appellant. 

I. The plaintiff is not entitled to maintain the action. 
At the time of the delivery to him of the instrument, he 
became a member of the pool as30ciation and purchased and 
held his stock as one of said association, for whom defendant 
acted as agent. The affairs of that association are still un- 
settled, and all that the plaintiff can do is to caU for an 
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accounting and bring his action to have the ajQfairs of the 
association settled. 

n. The shares belonging to plaintiff had been sold prior 
to his demand. It clearly appears that of the 18,000 shares 
originally held at least 4000 were ^sold according to the 
original agreement ; and of those a portion of plaintiff's 
must have been disposed of. So far as they were con- 
cerned, plaintiff certainly was not entitled to recover any 
more than the amount which defendant may have received 
for them ; and he cannot recover that in this case, because 
no accounting has been had. It also appears that the whole 
of plaintiff's stock was sold before any demand. It may be 
contended, perhaps, that this last sale was not made in a 
reasonable time ; but when it is considered that the opera- 
tion embraced a large quantity of stock, that an entire mine 
was to be floated on the market, plaintiff must be held to 
have known this and to have consented that his interest 
should fare with the others. Under these circumstances one 
year was not an unreasonable time. And defendant had the 
right to consider that he was not exceeding his authority 
from plaintiff's own conduct in not, during that time, making 
any demand. 

m. There was error in sustaining the objections to the 
question as to whether defendant ever had or sold any of the 
stock mentioned in the receipt and in refusing to allow de- 
fendant to show by John Mallon the object and purpose of 
the receipt. The object sought was plain. It was merely 
to show that defendant never had in reality any of this 
stock, and that the entire transaction was a sale to plaintiff 
of an interest in the pool, and not of any particular shares; 
in short to show the objects and purposes of the parties in 
executing the instrument. Pierce v. Robinson, 13 Cal. 116. 

lY. There was error in the instruction that plaintiff was 
entitled to ''recover the highest market value of the stock 
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from the time of demand until the commencement of this 
action." Boylan v. Hugttet, 8 Nev. 345. Also in the instruc- 
tion that the original pool was broken up and that such fact 
alone was no authority to defendant to place plaintiffs stock 
in a new pool, and that if he did so it would amount to con- 
version. The fact of the breaking up of the first pool was a 
question in the case and for the jury to decide. 

V. There was error in allowing the jury to separate with- 
out consent of defendant. The statute plainly requires 
something more than a failure to object; it requires consent. 
Practice Act, Sec. 162; 3 Day, 289. 

Leims dk Deal, for Eespondent. 

I. The contract set out in the record was the contract of 
the defendant Kennedy. There is nothing in the instrument 
showing that he was acting as an agent ; and all the evidence, 
drawn out with the object of showing that he was acting as 
agent and not as principal, should not have been received. 
But admitting it to be true, it would not entitle defendant 
to a judgment. The rule in regard to written contracts is 
well established, that in order to bind a principal the instru- 
ment must purport on its face to be the contract of the 
principal and his name must be inserted in it and signed by 
it. Story on Agency, Sees. 147, 269, 270; HaskeU v. Obr- 
nishy 13 Cal. 45; McDonald v. Bear River Company, 13 Cal. 
220; Shaver v. Ocean NCg Co., 21 Cal. 45; CHJULig, Mott & Co. 
V. The Lake Bigler Road Cmrvpany, 2 Nev. 219. 

n. Under the contract defendant had no authority to 
make any disposition of the stock except as provided by the 
terms of the contract. That was to sell the whole or part of 
the stock within a reasonable time or return it to respondent, 
if not sold. Did he soil any part of it? Both defendant 
and Mallon testified that after four thousand shares of the 
original pool were sold, no more was disposed of until the 
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new pool was formed; and that after such sale and before 
the new pool was formed plaintiff was offered his shares, but 
did not get them for the reason that he did not have his 
receipt with him at the time. 

m. The evidence attempted to be elicited by the ques- 
tions asked the defendant and Mallon was inadmissible; but, 
if it was error to exclude the questions, the record shows 
that they were afterwards fully answered by the witnesses. 
Everything in any way relating to the transaction went before 
the jury. 

rV. There was no injury to appellant in the instruction 
of the court as to the measure of damages. The only testi- 
mony as to the value of the stock was given by plaintiff's 
witnesses, who fixed it at $6 50 per share in gold coin on 
April 25, 1872, the day on which the demand was made, and 
that was the value of it fixed by the jury. See BoyUxn v. 
Huguety 8 Nev. 345; Tompkins v. Mahxmey, 32 Cal. 231. 

V. The language of the instruction that " if the plaintiff 
consented to place his stock in the original pool, which pool 
was subsequently broken up," simply meant '* if the plaintiff 
consented to place his stock in the original pool and if that 
pool was subsequently broken up." But even if appellant's 
construction be placed upon the language there was no error, 
because there was no controversy upon this point at the trial. 

VI. The statute in reference to juries is not any more 
strict than was the rule before the adoption of the statute; 
and in no case has it been held that the separation of the 
jury in a civil case was an irregularity for which a new trial 
would be granted, unless the moving party showed affirma- 
tively that he had suffered injury. Cannon v. The StaJte^ 
3 Texas, 31; Wdch v. Wdch, 9 Rich. 33; Bums v. Paine, 8 
Texas, 159. But in this case it must be implied from the 
circumstances that defendant consented to the separation of 
the jury during the recess. Both he and his attorney were 
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present when the court made the order permitting the jury 
to separate; it was made with their knowledge; they sat by 
silent and raised no objection until the motion for new trial 
was filed. It would be unjust to grant a new trial for an 
irregularity that might have been presented by the party 
who now seeks to take advantage of it. Stix dt Co. v. Pump 
& Co., 37 Ga. 334; Martin v. Tidwdl, 36 Ga. 345; Biggins v. 
Brown, 12 Ga. 371; Brandon v. Granias, 1 Conn. 401; Daw- 
ner v. Baxter, 30 Ver. 474. 

By the Court, Whitman, C J. : 

The first and second points of appellant, claiming the evi.- 
dence to be insufficient to warrant the verdict, must fail for 
the reason that there was a conflict of evidence, and therein 
substantial testimony to sustain the verdict. The law, touch- 
ing the different theories of appellant and respondent, was 
fairly stated, and the jury found for the latter. Of course 
a verdict so found must stand, there being no other error. 

The court did not err in refusing to allow the witness 
Mallon and the appellant to answer the questions stated in 
appellant's third point; their evident object was to vary and 
control a written instrument. The cases of Pierce v. Bohin- 
aoUy 13 Cal. 116, and others analogous, are not in point ; in 
such, oral testimony has been allowed to establish an equity 
superior to the writing ; here there was no such pretense. 
Again, if the ruling was error, it was cured; because at 
another stage of the trial, the desired evidence came in; the 
record shows that all the parties to the contract, or having 
knowledge thereof, told all they wished about it. 

The court erred in charging the jury thus. If you believe 
from the evidence that the defendant did not sell said stock, 
and after a demand made for the delivery of said stock by 
the plaintiff the defendant failed or refused to deliver to the 
plaintiff the stock, plaintiff is entitled to recover the highest 
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market value of the stock from the time of demand until 
the commencement of this action. 

The measure of damages was incorrect. Boylan y. Huguet, 
8 Nev. 345. But as the testimony fixes only two prices for 
the stock, six dollars and a half at the date of appellant's 
demand and nine dollars at a subsequent period, and the 
jury despite the instruction gave the lowest instead of the 
highest price, the error becomes immaterial. Had the jury 
given the higher sum, there being no other error an appellate 
court would require a reduction of the amount of the verdict 
to correspond to the law and the facts, else a new trial. That 
reduction is already an accomplished fact, from the original 
action of the jury; hence there is no purpose in disturbing 
the verdict. The law given was wrong, and the jury dis- 
obeyed it ; the appellant did not suffer thereby. 

It is objected to the language of the court in the instruc- 
tion to follow, that it finds a fact, namely the breaking up of 
the original pool. This is the instruction : ' ' If the plaintiff 
consented to place his stock in the original pool, tvhich pool 
vxis suhsequerUly broken up * *." The portion objected to 
is underscored for the purpose of reference. The construc- 
tion sought is a forced reading; the words "which pool," 
&c., are dependent on an if to be supplied, and should be 
understood precisely as if the words "and if that" or others 
synonomous, were written instead of "which." That is the 
obvious meaning of the court; but if not, the fact was not 
one in controversy, being testified to by both sides, and 
might as well have been stated to the jury as if admitted by 
the pleadings. 

It is claimed that the jury was allowed to separate without 
consent of the parties to the action. The order of the court 
giving this permission was made in presence of the attorneys 
for either side, without objection. In so doing the court 
followed a custom so well recognized that the consent of the 
parties must be implied, in absence of any objection. It is 
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not pretended that any harm came to appellant by reason of 
this irregularity, if under the circumstances it can be so 
considered; and it would be unusual practice to reverse a 
case npon the mere fact of separation under permission from 
the court. 

In the case of NvcoUs v. WJiUing, quoted as authority for 
the direction given the jury in Lester v. Stanly, cited by 
appellant (3 Day, 287), the separation was violent and 
against the express direction of the court. This case is not 
treated as authority by the supreme court of errors of the 
state where rendered; or else is not held to be in point on 
the present proposition. StcUe v. Babcock, 1 Conn. 401. 

The order and judgment of the district court are without 
error and are hereby affirmed. 



H. G. BLASDEL et oZ., Eespondents, v. HENET WIL- 
LIAMS, Appellant. 

AcnoN TO QuiBT Title— Prima Facie Case for Plaintiff— Burden of Proof. 
In an action to quiet title under section 256 of the Practice Act, where the 
allegations of the complaint, except that of adverse claim, are denied, more 
proof of possession or title with possession does not make out tk prima facie 
case or throw the burden of proof on defendant to produce his claim ; and 
a judgment for plaintiff in such case, with no evidence of the fact of an 
adverse claim by defendant, is erroneous. 

Praotige Act, SEa 256. The ponession of real property is the base npon 
which an action to quiet title under section 256 of the Practice Act is 
founded ; but it cannot be said that an admission or proof of the mere fact, 
which gives the right of action, establishes prima facie tiie cause of action. 

Flkadino of Facts in AcnoN to Quiet Title. In a complaint to quiet title 
it is not correct pleading to merely allege in general terms an adverse 
claim by defendant, its invalidity and that it is prejudicial to plaintiff, as 
that is a pleading of conclusions and not of facts ; but such a complaint, 
though defective, is sufficient, in the absence of a demurrer, as an attempt 
io state a cause of action. 
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In Action to Quiet Title Plaintiff Most Show Advbbsk Claim. In an 
action to qniet title the plaintiff is as in other cases the actor ; and, as the 
cause of action is the assertion by defendant of a claim to his prejudice, it 
devolves upon him to show such assertion of claim and that it is prejudicial 
to him, before the defendant can be called upon to move. 

Appeal from the District Court of the Third Judicial Dis- 
trict, Esmeralda County. 

This was an action brought by H. G. BlasJel and A. J. 
Pope to quiet their title to certain lodes ot ledges of gold 
and silver bearing quartz, known as the Dolores, Potosi, 
Grant, MtuB,, and Empire lodes, respectively, in the Wilson 
Mining District, Esmeralda County. The' complaint, after 
alleging that plaintiffs have legal title and are the owners 
and in possession of the property, avers that defendant 
*' claims an estate and interest in said real property adverse 
to the plaintifiGa' right and a cloud upon their title; that said 
defendant has no legal interest or estate in said real prop- 
erty or any part thereof, or valid claim or title thereto ; on 
the contrary defendant's claim is without right whatever and 
void," and closed with a prayer *'that the defendant be 
required to exhibit and show the nature of his claim ; and 
that the estate and interest claimed by said defendant be 
determined by the decree of this court, and declared and 
adjudged void and of no effect; and that the right and title 
of said plaintiffs be adjudged and decreed good and valid as 
against said defendant and for the costs of this action." 

The answer ** denies that plaintiffs have legal title or are 
the owners of or in the possession or entitled to the posses- 
sion of the property mentioned and described in said com- 
plaint, or any part thereof ; and denies that any claim of 
defendant to an estate or interest in said property, or any 
part thereof, is any injury to plaintiffs' right or cloud upon 
their title. Defendant further denies that he has no legal 
interest or estate in said property, or any part thereof, or 
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yalid claim or title thereto, or that his claim is without right 
or void." 

On the hearing plaintiffs introduced proof of possession 
and made some proof of title and then rested. The defend- 
ant introduced no evidence and submitted the case upon the 
claim that the proofs made were insufficient to maintain the 
action. The court below decided in favor of plaintifb and 
signed findings, presenting as facts in the C|ise, among other 
things, that the estate and interest claimed by defendant in 
the property described were a cloud upon plaintiffs' title and 
had no validity, but were destitute of right and void. Judg- 
ment for plaintiffs was entered in accordance with the find- 
ings ; and a motion for new trial having been overruled, de- 
fendant appealed from the order and judgment. 

Mesick & Wood,, for Appellant. 

I. No evidence whatever was presented by the plaintiffs 
in support of any of the allegations of their complaint, ex- 
cept that of their ownership and possession. It is conceded 
by all, that possession was all that was essential to be shown 
in respect of title; and other proofs, if any were made by - 
plaintiffs upon that point, were superfluous. The defendant 
introduced no evidence whatever, but submitted the case 
upon the insufficiency of the proofs made by plaintiffs to 
maintain the material allegations of their complaint. The 
vital point then arose to be decided, upon which party rested 
the burden of proof in respect to the allegations of the com- 
plaint, denied by the answer, other than that of possession 
in plaintiffs. The plaintiffs contended that such other alle- 
gations which they, when the complaint was drawn, must 
have considered essential to their cause of action, could be 
sustained without proof ; and such must have been the view 
of the court below when making the findings, inasmuch as 
specific findings of fact were made in accordance with such 
other allegations of the complaint, and were made admittedly 
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without one syllable of proof in support of them. The de- 
fendant on the other hand contended that those other alle- 
gations of the complaint were indispensable to the cause of 
action, and that findings in support of these allegations were 
indispensable to recovery, and that such findings ought not 
to be made and could not be sustained in the absence of all 
proof whatsoever of the facts found. 

n. The facts constituting the cause of action must be 
pleaded and proven now, as before the existence of the code. 
Section 256 of the Practice Act merely confers a right of 
action without undertaking to go farther. If it be possible 
to make any distinction between cases under this section, 
and cases not under it where the interference of a court of 
equity is sought T;o relieve the owner of real property from 
an assault upon his title, then this is not a case under the 
statute. In the case there provided for the right of action 
is made to depend upon actual possession hy the plaintiff, 
while in this case title is also put forth as the basis of the 
right as always required to be done in the classes of cases 
referred to. And the same may be said of all the other 
averments of the complaint which are denied by the answer. 
Unquestionably in such case a plaintiff must take the conse- 
quences of proving his averments when denied, and cannot 
shelter himself under the pretense that the statute permitted 
him to bring his case in a different form from that which he 
has adopted. The case of Read v. Ibrdyce, 17 Cal. 149, an 
action brought under a like section of the code of California 
to determine an adverse claim to a ditch, is exactly in point 
and decisive of this case. See also Eibemia Samngs and 
Loan Society v. Ordway, 38 Cal, 681. From an examina- 
tion of these cases it will be seen that the point under con- 
sideration has been twice definitely and directly decided, as 
we claim it should be, by the supreme court of California, in 
Sead V. Ibrdyce and Bosttvick v. McCorJde, and that the 
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decision in Eibemia Savings and Loan Society v. Ordway 
necessarily leads to the same conclusion; and we may add 
that there are no decisions to the contrary. 

In New York the decisions of the court of appeals are to 
the same effect, notwithstanding the rule of pleading accord- 
ing to the code may have been somewhat modified by the 
special provisions of the revised statutes concerning this 
class of actions. Voorhees' N. Y. Code, Sec. 449 and notes, 
2 Eevised Statutes, N. Y. (Ed. 1852), 573; Crook v. Andrews, 
40 N. Y. 547 ; ScoU v. Onderdonk, 14 N. Y. 9 ; Hard v. 
Dewey, 16 N. Y. 519; Farnham v. Campbell, 34 N. Y. 480; 
JUen V. City of Buffalo, 39 N. Y. 386 ; Stansbury v. Ark- 
wrighty 6 Simms, 481. 

m. All that has been done by the statute is to enlarge 
the classes of cases in which relief will be granted (17 Gal. 
151,) leaving the matters of pleading, rules of evidence and 
burden of proof where they always were in that class of 
cases, when not Specially controlled by statute. There being 
no proof whatever in support of the allegations of the com- 
plaint or of the findings of the court in respect to the inva- 
lidity of our claim or its apparent validity or its operation 
or effect as against the title or possession of plaintiff's, the 
findings and the decree thereon cannot be sustained and the 
order appealed from should be reversed. 

Robert M, Clarke, for Respondents. 

I. This is not an action to remove a cloud upon title, but 
to determine conflicting claims. The actions are dissimilar 
in every substantial particular. The former is a proceeding 
in equity by one holding the possession andlegaJ title to 
annul an instrument valid on its face and raising an adverse 
title, but which is invalid by reason of facts not apparent on 
the face of the instrument. 2 Story Eq. Jur. Sec. 700; Curtis 
V. Sutter, 15 Cal. 262; 38 Cal. 680. The latter is an action to 
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determine who has the better right to the property, and no 
higher claim than mere possession is required to support it. 
Merced Mining Co. v. Ih-emont, 7 Gal. 319; Prcdua v. O. dk 8. 
M. Co. 35 Cal. 34. Since the action may be maintained 
upon naked possession and without title in either party, how 
can it be true that plaintifiEs must show an apparently valid 
title in the defendant? 

II. The statute giving this right of action does not con- 
fine the remedy to the case of an adverse claimant setting 
up a. legal title, or even an equitable title ; but the act in- 
tended to embrace every description of claim whereby the 
plaintiff might be incommoded or damnified by the assertion 
of an outstanding title already held or to grow out of the 
adverse pretension. Head v. Ibrdyce, 17 Cal. 149; Sdigman 
V. KaVcmany 17 Cal. 151. See aiso' Curtis v. Suiter , 15 Cal. 
263; Low v. Staples, 2 Nev. 213. 

m. In the action under the statute it is not necessary to 
set out the character of the defendant's claim. The sufficient 
and usual averment is that the defendant sets up and claims 
an estate and interest in and to the said premises adverse to 
the estate and interest of the plaintiff. Nash. Ohio PI. & 
Pr. 662; 2 Estee PI. p. 371; 1 Abbot PL 610; 7 Cal. 317; 30 
Cal. 662; 35 Cal. 34; 38 Barb. 92. If unnecessary to plead, 
it is unnecessary to prove. 

lY. In an action to determine conflicting Claims to real 
property, it is sufficient for the plaintiff to prove his posses- 
sion and title. The burden is then cast upon the defendant 
to prove his title, and in the absence of proof of a better 
title in the defendant, the judgment must be for plaintiff. 
This is the universal rule. HaU v. Kellogg, 16 Mich. 136; 
Barnard v. Simms, 42 Barb. 304; BumJiam v. Onderdonk, 
41 N. T. 426; Horn v. Jones, 28 Cal. 202; Crook v, IbrRyth, 
30 Cal. 662; Sepulveda v. Sepidveda, 39 Cal. 17. The cases 
cited by appellant of Hibemia S. dt L. Society v. Ordvjay, 38 
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^Cal, 680; Bostwidk v. McGorUey 22 Cal. 669; Groohy. Andrews, 
10 His. 347; and AUm v. The City of Buffalo, 39 N. Y. 387, 
are not under the statute to determine conflicting claims, 
but in equity to remove a cloud upon the title and annul the 
instrument casting the cloud. The cases are wholly unlike, 
and the authorities therefore not in point. 

V. Suppose defendant has no real interest, but claims 
to have one. Not having an interest, of course it is impos- 
sible to p^ove that any interest exists, much less that it casts 
a cloud; consequently, according to the theory of appellant, 
the defendant must prevail. The result would be that the 
more unfounded the defendant's claim, the more likely he is 
to succeed. 

VI. Any adverse "claim, estate or interest" may be 
adjudicated, no matter what it is. Practice Act, Sec. 256. 
The degree or character of the claim is therefore immaterial, 
and since immaterial, it is not necessary to be shown clearly; 
it cannot be required that defendant have a valid adverse 
claim or interest; for if valid, it could not be annulled. The 
admission of the deftmdant that he made some cUmriy makes a 
case that may he determined; and since the asserted claim need 
not arise to the dignity of a title or even a valid claim, what 
the claim is must be unimportant and need not appear in the 
proofs. That this is true is conclusively shown by the next 
section of the statute, which permits the plaintiff to recover, 
in case the defendant disclaims any interest or estate by his 
answer. 

By the Court, Whitman, C. J. : 

This action *is under the two hundred and fifty-sixth sec- 
tion of the Practice Act as follows: "An action may be 
brought by any person in possession, by himself or his ten- 
ant, of real property, against any person who claims an 
interest therein adverse to him, for the purpose of deter- 
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mining such adverse claim, estate or interest." Respondents 
proved their possession, made some proof of title, and rested; 
appellant declined to introduce any testimony; where- 
upon a decree for respondents, finding their title valid and 
the claim of appellant void. A motion was made for a new 
trial, upon the ground of insufficiency of evidence, in that 
*' there was no evidence showing or tending to show what 
was the character or nature of any claim, title, estate or 
interest of defendant to the premises, either whether it was 
without right or void, or valid or legal, or an injury to 
plaintiffs right, or a cloud upon plaintiff's title, or otherwise." 
The motion was overruled; and from that order and the 
decree, this appeal was taken. 

In ruling upon the motion the district judge took the 
ground, which is insisted upon by counsel here, that by 
proof of possession or title, respondents had made a prima 
facie case, and that therefrom the burden of proof attached 
to appellant, to produce and sustain his claim. Whether 
the statute be taken by itself and upon its own language, or 
whether it be considered as an extension of pre-existing 
remedy to a new class of cases, and an allowance to one in 
possession of realty to quiet his title thereto, as against one 
only making adverse claim or without previous trial at law, 
the conclusion must be the same, that the decision of the 
district court was error. 

The statute gives a right of action to any person in pos- 
session of real property; this possession is the base upon 
which the action is founded. Lyle v. Bobbi'ps, 25 Gal. 437; 
Sepvlvtda v. Sqmlveda, 39 Cal. 13. To say then that ad- 
mission or proof of the fact which gives the right of action, 
establishes jTTiT/ia/acte the cause of action, is a clear begging 
of the question. It is true that Crook v. Forsyth, 30 Cal. 
662, holds that way, and that there are several other Califor- 
nia decisions which apparently lean in the same direction ; 
yet a little thought will expose the fallacy of the position. 
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Imprimis; one having possession of real property may 
bring an action to determine any claim, estate or interest 
therein adverse to him. Bringing the suit, he becomes the 
acting party; and it is necessary for him to show the court 
that he has a cause of action, and first after pleading his 
possession as his right to sue, he proceeds to declare an ad- 
verse claim. Now, a mere asserted claim is not necessarily 
an. adverse claim; that, must be in some sort prejudicial to the 
party against whom it is asserted — a claim ''whereby the 
plaintiff might be deprived of the property, or its title (be) 
clouded, or its value depreciated, or whereby the plaintiff 
might be incommoded or damnified by the assertion of an 
outstanding title already held or to grow out of the adverse 
pretension." Head v. Ihrdyce, 17 Cal. 151. Consequently 
to plead merely an adverse claim, is to plead a conclusion, 
not to state the facts for the information of the court. Hav- 
ing stated such facts as will tend to sustain his plea of ad- 
verse claim, it becomes the pleader to declare in like manner 
its invalidity; otherwise there is no object in the suit, as a 
claim by him confessed to be valid is not the subject of liti- 
gation. And it cannot be said that the pleader is improperly 
called upon to plead or prove a negative; for if the asser- 
tion of the invalidity of an adverse claim be a negative alle- 
gation, it is still one of the grounds of action, and its estab- 
lishment i9 an essential element in the case, incumbent on 
the plaintiff. 1 Green. Ev. Sec. 78. Nor is he excused 
from such pleading or proof, upon the ground that the sub- 
ject matter is peculiarly within the knowledge of the other 
party; for perforce the pleader must be informed as to the 
particulars of a claim, before he can pronounce it adverse, 
or be duly advised that he has cause of action. These things, 
which it is necessary to aver, it is equally necessary to prove; 
for these constitute the cause of action: without them there 
is none. 

12 
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While the pleading suggested is the correct form, doubt- 
less such a complaint as respondent's, which avers an ad- 
verse claim, its invalidity and prejudice in general terms, is 
sufficient in the absence of a demurrer; as it is an attempt 
to state a cause of action; and is simply a defective state- 
ment of such cause, rather than an absolute lack theireof . 
Still the proof must be made by the actor, and a moment's 
thought upon the relative rights and position of the parties, 
will make it evident that the plaintiff is the actor. A de- 
fendant in an ordinary suit is not to be brought into court, 
except upon cause of action against him; that cause under 
the statute here in question is the assertion of a claim to real 
property prejudicial to the plaintiff; certainly it devolves 
upon that plaintiff to show such assertion and its prejudicial 
effect, which can alone follow from a claim in semblance 
valid, in reality void. It is probable that the California 
decisions which look the other way, and which are based upon 
an identical statute with that of this State, were rendered 
upon the remembrance of the New York cases, without any- 
critical examination. That might readily be the case as 
those have been relied on by the district court and respon- 
dent's counsel in the case at bar. 

The New York statute differs from that of this State in'the 
very material particular, that it places the burden of plead- 
ing and proof as to his claim upon the defendant in direct 
terms; and so advises him in the notice, which opens the 
proceeding, setting forth sundry matters and, among them, 
''that the person to whom such notice is directed unjustly 
claims title to such premises, and that unless such person 
appear in the supreme court within the time, and assert hia 
claim in the manner provided by law, he and all persons 
claiming under him will be forever barred," &c. As to the 
assertion of claim it is provided, ''If such person shall not 
appear and answer within forty days after the service of such 
notice, setting forth in his answer the title claimed bj him 



Digitized by 



Google 



1874.] SUPEEME COUET OF NEYADA. 171 

Blasdel v. WilliamB. 

in snch premises" then judgment may be taken. B. S. N. 
T. 600. The New York Code declares that ''proceedings 
to compel the determination of claims to real property, pur- 
suant to the provisions of the revised statutes, may be prose- 
cuted by action under this act, without regard to the forms 
of the proceedings as they are prescribed by those statutes. 
Sec. 449. After considerable wavering, this section is finally 
held to be merely cumulative and in no wise the statutory 
remedy. Bumham v. Onderdonk, 41 N. T. 425. However 
that may be, it is upon the statute as quoted, that the de- 
cisions relied on have been made. 

There is no analogy between this proceeding and an action 
under the statute of this State. The action granted by that 
statute must, no other procedure having been provided, be 
instituted and conducted as any other action, and the parties 
thereto must be governed by the same rules as parties to 
ordinary actions. By these rules the burden of proof must 
be fixed. That test imposes upon every plaintiff the duty 
to produce such evidence as will tend to sustain his cause of 
action, before the defendant is called upon to move. That, 
as has been heretofore shown, the respondents failed to do. 
This conclusion agrees with the only California case, in 
which the point has been fully raised, fairly considered, and 
made the turning point of a decision. Head v. Ihrdyoe, 17 
Cal. 149. 

The order and judgment appealed ^from are reversed and 
the cause remanded. 



By Hawley, J., dissenting: 

Under the pleadings and proofs in this case as presented 
by the record, I think that the burden of proof was upon 
the defendant to prove his adverse claim. The answer ad- 
mits that the defendant claims an estate and interest in the 
property adverse to the plaintifESs. The defendant's denial 
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of the averments in plaintiffs* complaint that '*he has no legal 
interest or estate in said property or any part thereof, or 
valid claim or title thereto, or that his claim is without right 
or void," is equivalent to an affirmative allegation that he has 
a valid claim. 

The statute, under which this suit was brought, was in- 
tended not only to extend the remedy, so as to allow a party 
having the possessory title to real property to bring an ac- 
tion to remove any cloud upon his title, but also to provide 
a new remedy for cases where a party out of possession 
claims an estate or interest in the property, adverse to the 
party in possession and injurious to his rights. It confers a 
jurisdiction beyond that ordinarily exercised by courts of 
equity to afford relief in the quieting of title and possession 
of real property. Under the statute it is not necessary to 
delay suit until plaintiffs' possession has been disturbed as 
in the action of ejectment. I think that the intention of the 
legislature in adopting this statute was to require the defend- 
ant, in actions like the one under consideration, to produce 
and prove his title in order that the claims of the respective 
parties to the property might be forever quieted and deter- 
mined. This view of the case is fully supported by all the 
decisions in California bearing upon this question, rendered 
upon a statute identical with the statute of this State. 
Merced Mining Co. v, Fremont, 7 Cal. 319; Curtis v. Sutter, 
15 Cal. 262;' Crook v. Forsyth, 30 Cal. 662; Pralus v. Pacific 
G. dt S. M. Co., 35 Cal. 34; Sepulveda v. Sepulveda, 39 
Cal. 17. 

Burnett, J., in Merced Mining Co. v. Fremont, said: "If 
the holder of the adverse claim, out of possession, should 
delay bringing his suit, the party in possession can force 
him to produce his claim and submit it to the determination 
of the proper tribunal." Chief Justice Field, in delivering 
the opinion of the court in Curtis y, Sutter, said: ''It is 
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sufficient if, whilst in the possession of the property, a party 
out of possession claims an estate or interest adverse to him. 
He can immediately, upon knowledge of the assertion of 
such claim, require the nature and character of the adverse 
estate or interest to be produced, exposed and judicially 
determined, and the question of title be thus forever quiet- 
ed." The same v^ws were expressed by the supreme court 
of the United States, in Stark v. Starrs, 6 Wallace, 410, 
relative to the statute of Oregon similar in its provisions to 
the statute of California. In Crook v. Ibrsyth, the complaint 
averred ownership and ppssession of the property in plaintiff 
and alleged that the defendant claimed an estate, title or 
interest in it adverse to plaintiff, but that the claim was void 
and the defendant had no estate, or title or interest in the 
land." The answer admitted plaintiff's possession and set 
-up title in defendant. It was held by the court, Shafter, J., 
delivering the opinion, that '*The burden of proof under 
the issues joined was upon the defendant." That case was, 
in effect, identical with the case at bar; for when the jury 
found that plaintiff was in the possession of the property, 
the question was presented to the court in the same light as 
if the defendant had admitted it in the pleadings. The case 
.of Head v. Ibrdyce, 17 Cal. 161, is not in opposition to 
Crook V. Forsyth. The principles announced in Head v. 
Fordyce, when considered in the light of the facts therein 
presented, support the views I have expressed as to the ob- 
ject of the statute. That action was brought by the plaintiff 
to prevent the defendant from enforcing a decree of foreclos- 
ure, under a mechanic's lien, which it was averred was obtained 
by fraud and collusion and^as a cloud upon the plaintiffs' 
title. Under this state of facts it was properly held, that 
'^ the plaintiff, in seeking to set aside the decree as a cloud 
upon his title to the property, must show affirmatively that 
Fordyce had no claim on the property, or any right to sub- 
ject it or any part of it." 
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The right of action in all cases provided for in the statute 
may be founded npon the mere possession of the plaintiff. 
But the cause of action is often different. When the action 
is brought to remove a cloud upon the title, the cause of 
action consists in the invalidity of defendant's claim which 
is not apparent upon its face. In such actions it is un- 
doubtedly true, that the facts, which show the apparent 
validity of the instrument which is said to constitute the 
cloud, and also the facts showing its invalidity ought to be 
stated in the complaint and proved by the plaintiff on the 
trial. But in other cases like Crook v. Forsyth and the one 
under consideration, the cause of action is the claim made 
by defendant of an adverse estate or interest in the property. 

I consider the cases cited from New York, applicable to 
the case at bar. The prayer of plaintiffs' complaint, " that 
the defendant be required to exhibit and show the nature of* 
his claim/' is warranted by the statute and is, in effect, sub- 
stantially the same as the statement in the notice required 
by the revised statute of New York. The case of Barnard 
V. Simms, 42 Barb. 308, was brought under that statute and 
it was therein, as here, contended that when a party was 
brought into court and made a defendant the plaintiff is 
bound to show that the defendant claims, or pretends to 
claim, such an interest as would constitute a cause of action 
under the statute. The court held that this was a misappre- 
hension of the objects of the statute and said, ''if the de- 
fendant has a title he is bound to produce and prove it." 
It was further held that the plaintiff was not required to 
show anything beyond his three years possession as pro- 
vided for in the statute. 

In my opinion, the judgment and decree of the district 
court was correct and ought to be affirmed. 
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THE STATE OF NEVADA, Respondent, v. CHARLES ,| ^ 

F, JOHNSON, Appellant. _*'^** 

JxDicmasT — ^MissTATXiffBirr or Legal AppsliiAtiom of Obimb. Where, after 
the amendment of the crhnes act, substituting " assault with intent to 
kill" (Stats. 1873, 119) for "assault with intent to commit murder'* 
(Stats. 1861, 64), an indictment designated the offense charged as an 
"assault with intent to commit murder," and specially charged an 
assault *' with intent to kill and murder," and the accused was convicted 
of " assault with a deadly weapon with intent to inflict a bodily injury" : 
Beld, that the failure to state the legal appellation of the crime in the 
chargiilg portion of the indictment was a defect of form and, no objec- 
tion having been taken by demurrer, could not have prejudiced the de- 
fendant. 

AsBAUXiT WITH IiiTSMT TO "EiLL ASD MuBDKB " — SuBPLTTSAOS. Where an 
indictment in setting out an assault with intent to kill charged an 
"intent to kill and murder": Held, that as there was no statutory 
offense of an attempt " to kill and murder " or "to murder," the words 
* * and murder " were unmeaning and should be rejected. 

Objection to Imdioticemt pob Chaboino Two Offenses — Demubbbb. An 
objection to an indictment, that it charges more than one offense, should 
be taken by special demurrer. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 

The defendant, having been convicted of the crime of 
assault with intent to commit bodily injury, was sentenced 
to confinement at hard labor in the State prison for the term 
of two years. He appealed from the judgmei^t. 

B. H. Taylor ^ for Appellant. 

I. An indictment imder a statute must follow the statute 
strictly, and recite it substantially. Neither the words con- 
tra fixnnamatatuti, nor any periphrasis, intendment, or con- 
clusion will make good an indictment which does not bring 
the fact prohibited, in the doing of which the offense con- 
sists, within all the material words of the statute. 1 Hale's 
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P. C, 517; 2 Hale's P. C. 170; 2 Hawk. P. C, Ch. 25, Seo. 
110; 1 Wharton's Am. Crim. Law. Sec. 364 and oases there 
cited. 

II. Tihere is a substantial difference between ** intent 
to commit murder " and "intent to kill." The latter may 
exist where the party intends only such killing as amounts 
to manslaughter. 1 Bishop Crim. Law, sec. 667, note 1; 
State V. Nichols, 8 Conn. 496; Nancy y. State, 6 Ala. 483; 
State V. Burns, 8 Ala. 313; Beasley v. State, 18 Ala. 540; 
Scitz V. State, 23 Ala. 42; Ogletree v. State, 28 Ala. 693; Oom- 
monw, V. McLaughlin, 13 Cush. 615; RexY. Gurran, 3 Carr. 
& P, 397; Bex v. Goe, 6 Carr. & P. 403; Bex v. Howlett, 7 
Carr. & P. 274. 

III. There has been in this State, since March 4, 1873, 
when section 47 of the act of 1861 was repealed, no such 
public offense as '' an assault with an intent to commit mur- 
der. " But it is clear that an indictment which charges ' ' an 
assault with intent to kill and murder," is an indictment 
charging **an assault with an intent to commit murder, ^^ 
Murder includes killing; but killing is not necessarily mur- 
der. " Murder " is therefore the stronger expression; con- 
sequently it cannot be rejected as surplusage. Surplusage 
in pleading is redundancy — ^it is matter which adds nothing 
to the force of the pleading. If there be surplusage in the 
phrase "with intent to kill and murder," it is to be found 
in the word '' kill." Under the law of 1861 this indictment 
would undoubtedly have been good. It would not have 
been good under that law if the words ''and murder" are 
surplusage. But they are not surplusage, being of the 
essence of the offense charged. 

L. A, Buckner, Attorney General, for Bespondent. 

I. The words used in the indictment are those of the 
statute: "An assault with intent to kill;" but the words 
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" and murder " were uselessly added, but did not vitiate the 
pleading, or make it charge two separate public offenses. 
It is a rule of extensive application with reference to written 
instruments, and in the science of pleading, that matter 
which is mere surplusage may be rejected, and does not 
vitiate the instrument or pleading in which it is found. 
The offense charged is not murder, because no death is 
stated; on the contrary a mere attempt to commit a public 
offense is stated. It is not an assault to commit murder, 
because there is no such statutory offense as an assault to 
commit murder. It is therefore certain the district attorney 
did not intend, by the use of the conjunction, "and," to 
couple such offense with the public offense of "an assault 
with intent to kill," which was the offense he clearly in- 
tended to charge in the indictment, and did charge. If there 
had been any such offense as "an assault to commit mur- 
der," then it is probable the word "and " might have been 
regarded as connecting two phrases; for the words quoted 
last would have been a technical phrase, and construed as 
such, but not being technical they are to be construed in 
their usual acceptance. 

H. If the indictment states facts sufficient to constitute 
a public offense, although it may charge more than one 
offense, it can only be taken advantage of on special de- 
murrer, 

m. The preamble of the indictment is mere matter of 
form. In The State v. Anderson^ 3 Nev. 256, it is said " that 
part of the indictment charging the defendant with the com- 
mission of a crime by name * * * is simply formal, and 
could be omitted entirely," &c. It has been so held fre- 
quently in California. Peoples. War, 20 Cal, 117; People 
V. BeaUy, U Cal. 566. 
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By the Court, Belknap, J. : 

The legislature of 1873 amended section forty seven of 
the crimes act of 1861 by substituting for the oflfense, " as- 
sault with intent to commit murder," that of '' assault with 
intent to kill." Stats. 1861, 64; Stats. 1873, 119. Subse- 
quently the defendant was charged by indictment with "an 
assault with intent to commit murder." The specific accusa- 
tion reads: "that on the twenty-first day of April, A. D. 
1873, or thereabouts, at the County of Storey, State of Ne- 
vada, without authority of law, and with malice aforethought, 
with a deadly weapon, to wit: a knife, the said Charles F, 
Johnson, then and there being armed, did, without authority 
of law and with malice aforethought, make an assault in and 
upon one Wm. H. Virden, with intent to kill and murder 
the said Wm. H. Virden, all of which is contrary," &o. No 
objection was interposed to the indictment until a motion 
was made to arrest judgment upon a verdict of guilty of an 
assault with a deadly weapon with intent to inflict a bodily 
injury, no considerable provocation appearing. The motion 
was rested upon the ground that the facts stated in the in- 
dictment do not constitute a public offense. The district 
court denied the motioi). Defendant appeals from the 
judgment. 

The failure to state the legal application of the crime in 
the charging portion of the indictment is a defect of form, 
and could not have prejudiced the defendant. State v. Ander^ 
son, 3 Nev. 25(?; People v. Phipps, 39 Cal. 326. . The dis- 
trict court had jurisdiction over the subject of the indict- 
ment, and the judgment cannot be arrested if the facts 
stated constitute a public offense. Stats. 1861, 466. 

The objection urged upon this point is in stating the as- 
sault to have been committed " with intent to kill and mur- 
der.^' There is no statutory offense in this State designated 
** assault with intent to kill and murder," nor " assault with 
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intent to commit murder/* The words ''and murder/' are 
trnmeaning in the indictment; rejecting them, an assault 
with intent to kill is sufficiently described. If^ however, 
''an intent to kill/' and "and' intent to commit murder" 
were distinct offenses, and the indictment charged more than 
one offense, objection should have been taken bj special 
demurrer. Stats. 1861, 465, Sees. 286, 294. 

Judgment affirmed. 



THE STATE OF NEVADA, Respondent, v. ALEX- 
ANDER COHN, Appellant. 

Absok— Evidence of Otbb-Iksurance to Show Motive. In a criminal protecn- 
tion for anon in the second degree under section 57 of the Crimes Act, 
where the testimony was all circumstantial: Eddf that evidence of an over- 
large insurance upon the goods of the accused destroyed by the lire was 
entirely competent as tending to show a possible or probable motive-Hnich 
motive bein^ a material link in the chain of circumstances. 

MonvB AS ▲ CiRdTMBTAKCB ov EviDENGB. Motivo does not of itself prove guilt ; 
nor on the other hand is the prosecution bound to conclusive proof of 
guilt before motive can be considered ; but motive is a unit contributing to 
make up the sum total of proof. 

Abson— When Insurance icat be Proved bt Parol. When, in a prosecution 
for arson, the fact of a belief on the part of the accused that he was over- 
insured became material, as tending to show a motive and thus making an 
important link in the chain of circumstances: EM, that the place and 
amoant of puch insurance might be proved by parol, without producing the, 
policy of insurance. 

Extent of Gboss-Ezamination of Accused. Where a defendant in a criminal 
case oifers himself as a witness on his own behalf, he is to be held and 
treated so far as an ordinary witness for the defense that he can be cross- 
examined, and in the discretion of the court recalled for fdrther cross- 
examination. 
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PBOSEcnunoN Cakkot hake Accused its Own 'Witness. Though an accused 
person may become a witness in his own behalf and thereby subject himself 
to cross-examination, the prosecution cannot make him, against his oonsent, 
its own witness. 

Act EsTABLisHiNa Bounds and Exemptino Jubors not Unconstitutional. Where 
in a criminal case it was objected that the accused was unconstitutionally 
deprived of a common law jury by operation of the act allowing bounds to 
be fixed by^ judges and exempting persons residing outside thereof A*om 
jury duty on the payment of $25, (Stats. 1873, 128): JHcW, that, however 
pernicious the system adopted might be, it was still but an exercise of a 
legitimate legislative power of exemption and therefore not nnconstita- 
tional. 

Excusing Grand Juror bt Mistake and Recalling Hm. Where a grand juror 

was inadvertently told by the judge that he was excused, but before any 

order excusing him was entered, the mistake was corrected and he was 

recalled and participated in the proceedings : Held, that the court had the 

. undoubted right to correct the mistake. 

Right to Traverse Challenge to Grand Juror afteb Waivek of Traverse* 
Where a grand juror was challenged by an accused person and the district 
attorney waived the right to traverse it; and the court ordered the juror 
not to be present at any consideration of the charges against accused ; but, 
it afterwards appearing that he had inadvertently been present for a few 
minutes, the district attorney was allowed to call the grand jury into court 
and then traverse the challenge and show it to be groundless : Eddt that 
it was within the discretion of the court to allow the district attorney to 
traverse the challenge after he had originally waived it 

Who is " Prosecutor " in a Criminal Trial. A prosecutor is one who instigates 
the prosecution by making the affidavit upon which the accused is arrested ; 
so that the person named in the indictment as the owner of the property, 
in respect to which the alleged crime is charged to have been committed, 
is not necessarily the prosecutor. 

Appeal from the District Court of the Eighth Judicial 
District, White Pine County. 

The defendant was charged by the indictment with the 
" crime of arson in the second degree, committed as follows, 
to wit: That the said Alexander Cohn, at the County of 
White Pine, State aforesaid, in the day time on the tweniy- 
seventh day of June, A. D. 1873, that certain building, to 
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wit: a building situate on the east side of Main street in the 
town of Hamilton, county and State aforesaid, known and 
called the "Jackson House," then and there the property of 
one Andrew Jackson of said County of White Pine, State 
aforesaid, feloniously, wilfully and maliciously did set fire 
to and the said before described building by such firing as 
aforesaid, feloniously, wilfully and maliciously did bum," 
etc. 

The indictment was presented on October 8, 1873. On 
the day previous, when the grand jur^ was empaneled, the 
defendant by his counsel challenged Andrew Jackson and 
W- J. Smith on the ground that they were prosecutors 
against defendant; and, upon the district attorney stating 
that he had no objection to said jurors being instructed not 
to take part in the investigation of the charges against the 
accused, the challenge was allowed and the jurors directed 
not to participate in such investigation. But it afterwards 
appearing that said Smith by inadvertence had been present 
in the grand jury room during the examination of a witness 
against defendant, the grand jury was again brought into 
court and the district attorney traversed the challenge to 
Smith and Jackson; whereupon, the defendant and his 
counsel being present and declining to allege any fact going 
to show that said jurors were prosecutors against defendant, 
and it appearing to the court that they were not prosecutors, 
the challenge was overruled. 

It appeared on the trial that the fiire, which defendant 
was charged with having caused, consumed several houses, 
one of them the house in which defendant had a stock of 
goods consisting chiefiy of cigars and tobacco, and another 
the "Jackson House " referred to in the indictment. The 
stock of goods was insured, and to prove this fact the prose- 
cution called Morris Cohn, defendant's brother and partner, 
who testified that the policies were in San Francisco in the 
hands of creditors, to whom they had been assigned. De- 
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fendant objected to any proof by the witness of the contents 
of the policies on the ground that the policies themselves 
were the best evidence. The objection was overruled and 
defendant excepted. Th^ witness then stated that there 
were three policies for $3000 in each of the "Commercial 
Union," ''Fireman's Fund" and "State Investment" insur- 
ance companies. 

On defense the accused offered himself as a witness in his 
own behalf and testified at length. He was then cro^- 
examined by the prosecution; and no objection was made 
at the time to his cross-examination. He was then reexam- 
ined in chief. After the defense rested, the district attorney 
asked permission to recall the defendant for further cross- 
examination in order to lay a foimdation to impeach his 
testimony. Defendant objected on the ground that the 
State should have exhausted its cross-examination before 
the defendant rested, and on the further ground that the 
recall under the circumstances would be making the accused 
a witness against himself without his consent. The objec- 
tions were overruled and the defendant excepted. 

It further appeared in the case that in accordance with 
the provisions of the statute of March 5, 1873 (Stats. 1873, 
138) the district judge on March 24, 1873, made an order 
that " all persons residing more than fifteen miles from the 
court house of White Pine Couniy may be exempted from 
serving on grand or trial juries, upon complying with the 
conditions prescribed by said act," and that by operation ot 
said act and order a number of persons, otherwise liable to 
jury duty, were exempted therefrom. 

The result of the trial was the conviction of the defendant; 
and a motion for new trial having been overruled, he was 
sentenced to confinement in the State prison for the term of 
seven years. He appealed from the order overruling his 
motion and from the judgment. 
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Thomas H, WeUa, for Appellant. 

I. The facts alleged in the indictment do not constitute 
the crime sought to be established by the proofs — ^that is to 
sajy arson in the second degree^ as defined by section 58 of 
the crimes and punishment act. And if it be said that the 
indictment was good under section 67 of the same act, then 
the verdict should have been set aside and a new trial 
granted, because the probata did not support the allegata^ 
and also because the court erred in its instructions in 
proceeding upon the theory that the indictment was under 
section 58. The indictment did not mention any insurance 
or any intent to injure or defraud any insurer; yet the indis- 
pensable basis of all essential proof in the case, to show that 
defendant burned the ''Jackson House," was to show that 
he burned his own, it being at the time insured, and that he 
did it to defraud his insurers. But as the indictment did 
not make any allegation as to insurance, we insist that no 
proof should have been admitted as to defendant's insurance, 
or the character, extent or value of his stock on hand; nor 
should the court have charged, as it did, in reference thereto. 

n. Proof of motive alone is not sufficient to convict a 
man of any crime; but if it be desired to adduce proof of 
motive specially — proof other than that which, establishing 
the corpus delicti and connecting the defendant with the 
perpetration of the offense, tends also to disclose motive on 
his part for doing the alleged wrongful act — some foundation 
for its introduction must be laid in the allegations of the 
indictment. See 10 Peters, 209; 2 Bishop's Grim. Law, 
Sec. 12; 2 Sumner, 209; 2 Bishop's Crim. Pro. Sec. 35, 45; 
1 Sumner, 375; 28 Cal. 65; 29 Cal. Kep. 259; BurriU's Cir. 
Ev, 312 et seq.; 3 Chit. Cr. Law, 1126, 1036, and cases there 
cited; 32 Cal. 161. 

m. There was error in permitting the State to prove by 
oral testimony the facts which should have been prqyed by 
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the policies of insurance. No foundation had been laid for 
the admission of oral evidence; the policies themselves, as 
the best evidence, should have been produced. They might, 
upon production, have been found to be invalid or impro- 
perly executed. 

rV. An accused person cannot be compelled to testify 
against himself, and therefore cannot be legally put under 
cross-examination at any time or at any stage of the trial. 
It is his constitutional right that he shall not be compelled 
to give evidence against himself. The statutory provision 
that a defendant may testify in a criminal trial on his own 
behalf, does not in the least impair or relax the rule of fund- 
amental law, that he shall not be required to testify against 
himself. The object of a cross-examination of a defendant 
is to weaken what he has testified to against the State and to 
get out of him something favorable to the State, and conse- 
quently against himself. 

Y. The State had no right to recall defendant, after the 
defense had rested, and again put him under cross-examina- 
tion. The evidence thus elicited, if legitimate cross-exam- 
ination, ought to have been elicited before defendant rested. 
But it was just as much a violation of his constitutional 
right to be thus called and examined, with a view of laying 
the foundation, from his own testimony, of impeaching him, 
as it would have been to ask him to testify in a direct form 
against himself . When an accused person will or will not 
testify, and what he wiU testify and what he wiU not testify, 
are all matters left to his election; and when at any stage of 
examination, evidence is elicited from him under his objec- 
tion, he is compdled to testify. 

W. P, Anderson, also for the Appellant. 

I. Defendant did not have a fair and impartial jury ob- 
tained by means known to the common law; but under the 
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operation of the statute of March 5, 1873^ in relation to the 
fixing of limits by judges, and the exemption of jurors liv- 
ing outside of such bounds, the jury was in effect selected 
by the judge himself. 

If this act be valid the judge is invested with the power 
to change his lines and make them as eccentric as may be ' 
his humor, and the sacred right of jury trial will be im- 
perilled. As well might the statute at once provide that all 
persons who are able to pay 125 per annum shall be excused, 
and their duties devolve upon those idle or worthless per- 
sons to whom $3 per day is an object; and particularly so 
with the chances of larger compensation under certain cir- 
cumstances. 

n. On the empanelment of the grand jury the accused 
interposed challenges to the grand jurors Jackson and Smith 
on account of their being active prosecutors of the case. 
These challenges were confessed by the district attorney, 
and Jackson and Smith were directed, according to the 
statute, not to take part in the investigation of the charges 
against Cohn. It appears, however, that, notwithstanding 
the order, Jackson and Smith were present in the grand jury 
room while the charges against the accused were being con- 
sidered. It is true the grand jury was ordered into court 
and, upon the disclosure of these facts, the district attorney 
was allowed to traverse the challenges which he had pre- 
viously confessed; and the court directed Jackson and Smith 
to remain in the grand jury room and participate in the in- 
vestigation of the charges against defendant; but in this 
proceeding, both the district attorney and the court appear 
to us to have stultified themselves. 

i. A. BtuAner, Attorney General, for Kespondent. 
13 
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By the Court, Whitman, C. J. : 

The indictment in this case was for arson in the. second 
degree, under the following section of the crimes and pun- 
ishment act, "Sec. 57. Every person who shall wilfully 
and maliciously bum, or cause to be burned, any dwelling 
house or building owned by- himself, or the property of 
another, in the day time * * * * shall be deemed guilty of 
arson in the second degree." 

Appellant claims, that although indicted under section 57, 
he was tried imder section 58, as follows, **Sec. 58. Every 
person who shall wilfully bum, or cause to be burned, any 
building, or any goods, wares, merchandise, or other chattel, 
which shall be at the time insured against loss or damage 
by fire, with intent to injure or defraud such insurer, whether 
the same be the property of such person, or any other, shall 
upon conviction be adjudged guilty of arson in the second 
degree, and punished accordingly." 

It is attempted to sustain this proposition by showing that 
the prosecution was allowed to prove that there was an over- 
large insurance upon the goods of appellant destroyed by 
fire ; but it does not follow that the evidence was introduced 
to prove any crime under the section last quoted : it was 
entirely competent, and under the indictment tended merely, 
to show a possible or probable motive on appellant's part, to 
do an act otherwise inexplicable. The evidence in the case, 
which was purely circumstantial, tended to prove that a fiire 
more fierce and sudden than natural cause would ordinarily 
produce, attended by a volume of very black smoke and a 
pronounced smell of coal oil, broke out at a very early hour 
in the morning in a room of appellant's store, where he alone 
was sleeping ; and that the fire destroyed his premises and 
goods and the house of the pariy mentioned in the indict- 
ment. There was proof tending to show acts and language 
of appellant before and after the fire under the circumstances 



Digitized by 



Google 



1874] SUPEEME COUET OF NEVADA. 187 

State V, Cohn. 

suspicious ; and then came the evidence objected to, which 
constituted a material and proper link in the chain. There 
was the fire at a certain place, under certain surroxmdings, 
with appellant present at its inception^ Now, it is not a 
natural thing for a man to fire his owa premises : presump- 
tivelj appellant was innocent. What then is the logical and 
natural course of human thought at such juncture? Is it "I 
not to inquire what motive, if any, existed which could have 
influenced a sane person to do such an act ? Such was the 
course pursued by the prosecution ; the motive was sought ; 
and by it claimed to be found in the fact of an undue insur- 
ance ; not only a perfectly proper proceeding, but indeed 
the only one open. 

In this view the following instructions offered by appel- 
lant, the refusing of which is assigned as error, are seen to 
be improper ; as they would prevent the jury from consider- 
ing motive as a link in the chain of testimony'. These are 
the instructions : — 

"1st. That the evidence of crime arising from imputa- 
tion of motive alone is inconclusive, and ought not to be 
considered by the jury as sufficient to authorize them in con- 
victing the defendant, unless they, the jury, are satisfied by 
other evidence that the fire was intentionally created by 
some one with the purpose of causing the burning of some 
part of Hamilton and that the fire was set by Alexander 
Cohn, and no other person." 

" 2d. That when a fire occurs which destroys property, 
it cannot be inferred by the jury that the same originated in 
the criminal design of the party who may have had an in- 
terested motive in producing such fire; but the criminal or 
malicious agency, as contradistinguished from accident, 
must be proved beyond a reasonable doubt, by facts inde- 
pendent of the motive of a particular person." 

Of course, motive does not of itself prove guilt; nor on 
the other hand, is the prosecution bound to conclusive proof 
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of the guilty act in a particular person, or in any person, 
before motive can be considered. In the manner and form 
in which the evidence of motive was under the testimony 
and charge of the court presented to the jury, it was proper 
for thpm to weigh it as a unit, contributing to make up the 
sum total of proof ; and they need not, as appellant claims, 
have been legally satisfied of his guilt aliunde, before they 
could consider his motive. 

Morris Cohn, partner and brother of appellant, was allowed 
to testify to the amount and place of insurance upon their 
property, without production of the policies ; this is said 
not to be the best evidence. Certainly not the best evidence 
of insurance; but that was not the ultimate fact sought. 
True, as suggested in argument, the policies might have been 
invalid and in fact no insurance, but that is immaterial; the 
fact to be proven was the belief of appellant that he was in- 
sured; and though that belief might have been entirely mis- 
placed, still as the basis for a motive to fire his property, it 
continued real and true to him. 

The appellant oflfered himself as a witness in his own be- 
half under the statute of this State, which provides that — 
'^In the trial of all indictments, complaints and other pro- 
ceedings against persons charged with the commission of 
crimes or offenses, the person so charged shall, at his own 
request, but not otherwise, be deemed a competent witness ; 
the credit to be given to his testimony being left solely to 
the jury under the instructions of the court. Nothing herein 
contained shall be construed as compelling any such person 
to testify ; and in all cases wherein the defendant to a crimi- 
nal action declines to testify, the court shall specially in- 
struct the jury that no inference of guilt is to be drawn 
against him for that cause." Comp. Laws, Sees. 2305-6. 
He was examined and cross-examined, and after his case had 
been rested the prosecution was allowed to recall and ques- 
tion him against his objection both to the recall and the 
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cross-examination. This is urged as unconstitutional pro- 
cedure, in that it was compelling him to be a witness against 
himself. The objection goes generally to the entire cross- 
examination, and specially to the recall. As to the latter 
point, if he was a witness in the ordinary sense his recall 
-was entirely within the discretion of the court; not that by 
or xmder such a recall, the prosecution did or could make 
the appellant its own witness, for this would indeed be to 
compel him to be a witness against himself; but on such re- 
call, not in itseft improper, any question might properly be 
put, which was legitimate cross-examination ; and in such 
cases if defendants occupy place as ordinary witnesses, 
courts would allow much latitude therein. That one offer- 
ing himself as appellant did, as a witness in his own behalf, 
is to be held and treated as an ordinary witness, has been 
frequently decided under similar statutes ; and although a 
very highly esteemed judge and text writer (Cooley) leans 
the other way, the weight of reason and authority is in favor 
of the affirmative position. Connors v. The Feqph, 50 N. Y. 
240 ; Brandon v. The People, 42 N. Y. 265 ; Com. v. Mul- 
ten, 97 Mass. 545 ; Com. v. Bonner, 97 Mass. 687 ; Com. v. 
Morgan, 107 Ma^s. 199 ; People v. Reinhart, 39 Cal. 449. 
To the same effect is the recent case of State v. Oher, N. H. 
Aug. 14, 1873, as yet unreported, but to be found in the 
Chicago Legal News, of the twenty-third of the same month. 
The jury in this case was selected imder certain special 
provisions of the statute regulating such matters, which 
appellant claims to be unconstitutional, as depriving him of 
a trial by a common law jury. This is the objectionable 
law: "The judges of the several district courts may, by an 
order entered upon the minutes of their courts, prescribe 
bounds in their several counties, and all persons residing 
without such bounds may be exempted from serving on 
juries in the manner hereinafter prescribed." Stats. 1873, 
128. That manner is by making proof of residence and 
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payment of twenty-five dollars. Did the establishment of 
bounds, as seems to be claimed by appellant, finally shut 
out a portion of the county'and definitely fix the non-liability 
of citizens therefrom to jury duty, there might possibly be 
more weight to his argument; but it is useless to consider a 
non-existent condition. The result of establishing bounds 
is only to exempt jurors beyond them, upon payment by 
such exemptee of twenty-five dollars. To what extent the 
system or rather non-system of exemption may be carried is 
difficult to say; it is coeval with jury trial at common law, 
and has of necessity many times, and of whim or caprice 
many other times, been materially altered. 6 Bac. Ab. 
356-8. That the exemption in question is pernicious may 
be admitted. It tends to impose undue jury duty upon poor 
men in one direction; and in another, to foster and encourage 
that most baneful parasit^ upon the body politic — the pro- 
fessional juryman. These might have been arguments 
against its passage; may be for its repeal, but do not tend 
to impeach its constitutionality. " To preserve the trial by 
jury inviolate cannot mean that we must pursue the exact 
course taken in England to collect jurors. If it does, what 
time is to be selected; for they have been constantly altering 
the qualifications, the exemptions and the mode of summon- 
ing jurors?" CoUy, Eves, 12 Conn. 243; Beers y. BeerSy 4t 
Conn. 535. * 

The point made against the legality of the grand jury is 
fully and fairly answered by the district court thus: " The 
grounds, upon which the motion to quash the indictment 
was based, were the mistake in excusing Smith from the 
.panel of the grand jury and afterwards recalling him — ^and 
the participation of Smith and Jackson in the finding of the 
indictment against the defendant. * * * The mistake in 
excusing Smith was an inadvertence which was corrected 
before any order excusing him was actually made. He was 
told he would be excused; before the order was entered he 
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was told he would not be excnsed. The court undoubtedly 
had the right to correct the mistake then and there^ and the 
defendant (appellant) was in no wise prejudiced. * * The 
challenge to Smith and Jackson was not traversed by the 
district attorney at the time it was made, simply because (it 
is to be presumed) he intended to use them as witnesses and 
was willing to waive the privilege of having them serve as 
jurors. When afterwards, owing to his misunderstanding 
of the order of the court, one of the challenged jurors had 
been improperly present for a few moments in the jury-room 
during the examination of a witness against Oohn, the dis- 
trict attorney was permitted to traverse the challenge in 
order, if there were no grounds for it, to obviate the neces- 
sity of drawing a grand jury. There were no grounds for 
the challenge. The defendant (appellant) had the opportu- 
nity of specifying them, if any existed, and failed to do so. 
He had lost no right nor opportunity by reason of the orig- 
mal failure of the district attorney to traverse the challenge; 
and it was entirely within the discretion of the court, to 
allow the district attorney to oppose the challenge after he 
had originally waived the right to do so, unless the defend- 
ant (appellant) would have been thereby prejudiced. * * 
The fact that this defendant (appellant) was indicted for 
burning Jackson's house do.es not constitute Jackson a pros- 
ecutor against him. A prosecutor is one who. instigates the 
prosecution by making the affidavit upon which a defendant 
is arrested. Jackson had made no such affidavit; and besides 
at the time of the challenge no charge had been made against 
the defendant (appellant) for burning Jackson's house." 
Oj^inion of District Court, transcript, pp. 115 and 116. 

There was evidence tending to sustain the charge of the 
indictment: that it was entirely circumstantial does not im- 
pair its weight if it was sufficient to satisfy the jury beyond 
any reasonable doubt of appellant's guilt. That it was, ap- 
pears from the verdict. With the jury abides the right of 
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decision upon the facts; and there rests the responsibilitj, 
to be disturbed by the district court only when convinced of 
error on their part. In this case the district court was not 
so convinced, and refused to grant a new trial. Such act 
was justified by the law and the evidence. 
The order and judgment are affirmed. 



PETEB DALTON, Appellant, v. WILLIAM LIBBT 
AND THOMAS LAMBUETH, Respondents. 

RziiEDT IN Eqdttt TO Skt Astdb Void Jdboment. Where a party, agaiast whom 
a Toid judgment has been rendered, exhausts his remedy by motion to 
have it set aside, he may maintain a suit in equity for that purpose. 

JuDOMEXT Rendered Oct of Teiim Void. A judgment rendered at a time and 
place other than those appointed by law, is no judgment ; it is not merely 
erroneous ; it is Toid. 

Judgments not Set Aside in Equttt for Matters Available as Defense. In a 
suit to set aside a judgment on an injunction bond, on the ground that the 
judgment in the ii^unction suit was rendered out of term and therefore 
void : IleLd, that the facts touching the invalidity of the juds^ment in the 
injunction suit should have been set up in defense to the action on Ihe 
bond ; and in the absence of such defense the judgment on the bond shoald 
stand. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

This was an action in equity brought for the purpose of 
setting aside a judgment, rendered in the same court in fayor 
of defendants in the case of Dalton v. Libby atnd Lam- 
burth; also to set aside two judgments in the same court, 
one in favor of Libby against Dalton, and one in favor of 
Lamburth against Dalton; and for an injunction to enjoin 
the enforcement of the judgments against Dalton. After 
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{he commencement of the suit of Dalton v. Libby and Lam* 
bnrth, an act of the legislature remoying the county seat 
of Washoe County from Washoe to Eeno, took eflfect; but 
before the term commenced, the district court pronounced 
the act unconstitutional, and enjoined the officers from re- 
moying the archiyes. In this state of the decision the term 
came on and court was opened at Washoe. Afterwards the 
Supreme Court reyersed the decision of the district court, 
and held the act constitutional; whereupon the court ad- 
journed to Eeno, and held out at that place the term which 
had been commenced at Washoe; and among other things 
tried at Beno, at such so-called adjourned term, the case of 
Dalton V. Libby and Lamburth, which resulted in fayor of 
defendants. There had been an injunction in that case, and 
subsequently Libby and Lamburth brought separate actions 
against Dalton and his sureties on the injunction bond. 
These suits resulted in fayor of Libby and Lamburth respec- 
tiyely, and on appeal the judgments were affirmed. See 
Libby y. DaUoUy anie 23, and Lamburth y. Dalton^ ante 64. 

Haydon & Cain^ for Appellant. 

I. The trial in Dalton v. Libby and Lamburth was had 
and the judgment rendered out of term, and the judgment 
was therefore yoid. Staie y. J. Bedford Roberts, 8 Ney. 241; 
Freeman on Judgments, Sees. 98, 117, 121. Such judgment 
should be set aside on motion; but plaintiff exhausted his 
remedy by motion, which was denied; and his remedy now 
is by suit in equity. Herdy y. Hastings, 3 Cal. 341; AUender 
y. IHtz, 24 Cal. 447; Freeman on Judgments, Sec. 511; 
Btbend y. KretUz, 20 Cal. 114, 115; WUson y. Montgomery , 14 
S. & M. 205; Connery y. Swift, ante 39. 

n. If the judgment in the injunction suit was yoid, it 
follows as a corroUary that the two judgments on the injunc- 
tion bond are equally nullities. All cause of action on the 
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bond depends upon the fact whether the court did or did 
not finally decide that plaintiff was not entitled to sach 
injunction. If the judgment on that question was yoid, as 
we have shown, there was of course no cause of action on 
the bond and the court had no jurisdiction of the subject 
matter; and, though there was no objection either by demur- 
rer or answer, and though the objection did not appear on 
the face of the complaint explicitly or at all, it was still not 
waived. Lake Bigler Boad Go. v. Bedford^ 3 Nev. 403. 



Bobert if. Clarke, for Eespondents. 

I. The district coilrt having pronounced the statute re- 
moving the county seat of Washoe County from Washoe to 
Beno unconstitutional and void, such decision became, and 
was the law until reversed. Washoe was the county seat in 
the interim between such decision and the judgment of re- 
versal by the Supreme Court; and it was therefore the proper 
place to open and hold the court. The term therefore did 
not lapse. 

II. Admitting that the term lapsed by reason of the 
failure to open it at Beno o^ the first day of the term, nev- 
ertheless the judgment is conclusive and cannot be attacked 
in the manner attempted. The objection should have been 
taken at the trial below, and reviewed by appeal as in the 
case of the State v. Boberts, 8 Nev. 239 ; Freeman on Judg- 
ments, 86, 87 ; 1 Indiana, 133 ; 2 Florida, 267 ; 18 Pick- 
ering, 393 ; 41 Cal. 255 ; 44 Cal. 85. 

m. In the cases on the bond, the court had jurisdic- 
tion of the subject matter and parties. No fraud was pre- 
tended; and nothing now appears except the neglect of 
Dalton to interpose the defense that the judgment in the 
injunction suit was void, which might have been interposed 
and which was directly involved. The court caimot con- 
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sistently with established law relieve Dalton from the conse- 
sequences of this neglect. The case cannot be re-opened 
and relitigated in this way. 

Eaydon dk Cain, for Appellant, in reply. 

It is conceded that we cannot interpose any '^ defense '* at 
this time to the judgments of Libby v. Dalton and IJambnrth 
V. Dalton. We do not allege any defense in the complaint, 
nor rely upon any; all we seek to do is to show an original 
inherent fatal dbfedt in these judgments, that makes them 
Toid ah initio, by reason of there being no cause of action 
whatever to support them. 



By the Court, Whitman, 0. J. : 

Appellant, by his bill, seeks to avoid three several judg- 
ments: first, the decree and judgment rendered on the fif- 
teenth of July, 1871, in favor of respondents against him. 
His motion to that effect was denied in the district court; 
and he is entitled to maintain this bill, having exhausted his 
legal remedy, upon the ground that such judgment and 
decree were void. State v. Boberts, 8 Nev. 239. The facts 
upon which this court stands for this holding, appear fully 
in the case cited; therefore it is unnecessary to repeat thenl 
here. 

The other two judgments are identical, and may be con- 
sidered as one, for the purposes of this decision; they were 
obtained on an injunction bond, executed in the original 
cause before mentioned. The cases were tried at a regular 
term of the district court, appellant made defense there, 
and here; where on appeal from the judgments they were 
affirmed. Bespondents insist that appellant should not have 
the relief asked by him against them; and that the order 
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denying his application for an injunction should be sus- 
tained. This upon two grounds; first, that the original 
judgment was erroneous rather than voidable or void. This 
is not tenable; it purported on its face to be rendered by a 
court at a regular term; when in fact it was rendered by no 
court, at no term, and was in fact and law no more the judg- 
ment of the court than if an arrant forgery. Secondly, it is 
claimed that appellant should have set up the facts touching 
this judgment in defense of the suits in which the judgments 
here complained of were rendered. This position is correct; 
for while the original judgment must upon showing of the 
whole record of the court be pronounced void, yet it does 
not so appear of its own record; that, being regular on its 
face, required extraneous facts to be shown to impeach it. 
To illustrate: had the original judgment become the founda- 
tion of a suit against appellant in another state, it must be 
allowed that it would have sustained a judgment; no proof 
being made of its invalidity. So here; to these suits based 
upon the injunction bond, which gave no cause of action 
until final judgment in the case had vitalized it; it was a 
complete defense to show no such judgment; but in the 
absence of such showing, which could have been made and 
was not, these judgments should stand, because apparently 
there was such final judgment. 

Appellant claims that he was not called upon to defend 
against a nullity; that there could be no action upon the 
injunction bond until there was final judgment in the case, 
wherein it issued; and that there was no such judgment. 
The fault of this position is, that apparently there was a 
regular judgment ; and there was nothing in the record of 
the case itself, taken by itself, to show the contrary. Thus 
proof being necessary to show its invalidity, it was the duty 
of the party desiring its aid to produce it. 

The very complaint in this case tends to prove respond- 
ents' point good. A court of equity will not interfere to 
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relieye against a judgment Yoid on its face ; because relief 
in such form is unnecessary. If then, as in this case, the 
present complaint states facts sufficient to warrant a court 
of equity in setting aside the original judgment, does it not 
follow that what is good ground for relief in this case, upon 
the point stated, would have been equally good matter of 
defense to those suits, growing directly out of the original 
judgment; and being known and within the power of appel- 
lant to produce, as it was; does not such production become 
absolutely incumbent upon him ? It certainly seems beyond 
argument that this is so. If so, then it was laches on appel- 
lant's part not to make such defense, and he cannot claim 
equitable interposition to remedy such neglect. 

That portion of the order of the district court denying 
the prayer of appellant's complaint as to the judgment and 
decree in the case of Peter Dalton v. William Libby and 
Thomas Ijamburth of date July 15th, 1871, is reversed; the 
remainder is affirmed, at appellant's costs. 
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J. F. OOOKES, Eespondent, v. 0. H. P. CULBERT- 
SON, Appellant, 

MoBTGi.oBB IN P06SS8S10N TO ACCOUNT FOR Rbnts AND Prohtb. Where the 
eircumstaaces show that a person in possession of real estate under a deed 
absolute on its face holds it in fact only as security for a debt, he will be 
compelled to account for the rents and profits. 

Statutb of Ldutations— AonoN on Mortoaoe whbrb Rembdt on Debt 
Barred. Where money is loaned without note or writing and a mortgage 
is giyen to secure its repayment, though the statute of limitations may run 
against an action on the debt in two years, it does not run against a fore- 
closure of the mortgage in less than four years. 

IiirBOTEMBNTa BT MoRTOAOEB IN POSSESSION. A mortgagee in possession is 
entitled to allowance for necessary and proper repairs, but he will not be 
credited with costly improyements, though the value of the estate be 
increased thereby, unless made with the mortgagor's consent 

IiCFROTBXENTS IN 600D Faith A8 Off-Set TO Rents AND Proftts. If bene- 
ficial improvements are made by a person in good faith under the belief 
of absolute ownership, their value will be allowed him, on an accounting 
between him and the true owner for rents and profits. 

Appeal from the District Court of the Second Judicial 
Districty Washoe County. 
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This was an action for an accounting of the rents and pro- 
fits of certain real estate in the town of Eeuo, Washoe 
Oountj, held by defendant \inder a deed absolute upon its 
face but claimed to be a mortgage^ and for a decree that 
plaintiff might redeem the same. There were findings andy 
decree in favor of the plaintiff; and, among other things, 
that defendant had received payment, in the way of rents 
and profits, of his debt and of all the incidental expenses 
which should be allowed him, such as taxes and necessary 
repairs. Defendant was ordered to make a deed to plaintiff 
and to deliver over to him the possession of the property. 
Defendant moved for a new trial, which was denied; and he 
then took this appeal from the judgment and order. 

Haydon & (7ain, for Appellant. 

I. The deed from Piper to Geller was not intended to be 
a mortgage securing a valid binding debt from Cookes to 
Geller; for the amount paid by Geller, $1750, was to be re- 
funded to him with interest at 2| per cent, a month. Gel- 
ler had no legal remedy to enforce this parol obligation to 
pay interest at that rate by foreclosure ; but, having the 
deed and the legal title, he could refuse to convey the prop- 
erty to Cookes until Cookes complied vnth his terms. This 
makes the transaction a conveyance of the estate from Piper 
to Geller in fee simple absolute — ^with a secret parol trust 
by Geller to re-convey the estate to Cookes upon his due 
performance of the conditions of the trust on his part. 
Such a trust is not binding; and if therefore Geller upon 
non-performance of the conditions denies his trust, and 
there is no written agreement or document establishing it, 
he cannot be in equity compelled to convey, this being in 
the teeth of the statute of frauds. 2 Story's Eq. Jur., 637; 
Lathrop V. Hoyt^ 7 Barbour, 69. Again, the defendant had 
no notice that Geller held only a mortgage of the property. 
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By putting the absolute deed from Piper to Geller on record, 
tbey are estopped from relying on the continuance in pos- 
session as notice that Cookes was a mortgagor only. Fair v. 
Hoioard, 5 Nevada, 307 ; Mesick v. Sundaland, 6 Cal., 315, 
But the possession of Cookes was perfectly consistent with 
our theory that Geller held the legal title under a secret 
parol trust to convey the same to Cookes on his due per- 
formance of certain conditions. Geller gave Cookes ample 
opportunity to earn or to borrow the money that would pay 
him his claims against Cookes ; but this, although known to 
defendant, was no notice of a mortgage to him. 

n. The time wherein the deed might be declared a mort- 
gage had elapsed by limitation. The debt (if there was 
any) from Cookes to Geller, and, according to plaintiflTs 
theory, by novation transferred to Culbertson, was parol, and 
created July 18, 1870. It was therefore barred at the com- 
mencement of this action. Espinosa v. Gregori/, 40 Cal. 
62 ; Hughes v. Davis, 40 Cal. 117 ; Henley v. Hoialmg, 41 
Cal. 27 ; Conway s Exrs. v. Alexander, 7 Cranch, 237. 

in. Whether defendant entered into possession as a 
mortgagee or the holder of a trust of a trust deed, he is 
only to account for the net proceeds of the estate. The 
repairs made were actually necessary, and defendant only 
received rents over and above necessary repairs and taxes. 
Without repairs it could not have rented at such a price. 
Bdden v. Jordan, 28 Cal. 301; Hughes v. Davis, 40 Cal. 117; 
14 WendeU, 233; 15 Wendell, 248; 4 Kent's Com. 166. 

rV. To declare an absolute deed to be a mortgage the 
evidence must be so cogent, weighty and convincing as to 
leave no doubt upon the mind; and such proof, and such 
proof alone, ought to overcome it, and not by an appeal ad 
misericordiam or the bare cry of fraud. Bingham v. Thomjh- 
son, 4 Nev. 224; Htnley v. Hotaling, 41 Cal. 26; Boberts v. 
Ware, 40 Cal. 636. 
14 
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Webster dt Knox and R. M. CUxrke^ for Eespondent. 

I. Under the findings, which axe clearly supported by 
the evidence^ Geller became a trustee for Cookes; and the 
deed from Piper to Geller, though absolute in its terms, was 
in equity a mortgage. GoaJtea v. Woodworth, 13 Ills. 654 
Page v. Page, 8 N. H. 187; Boyd v. McLean, 1 John. Ch. 582 
Hidden v. Jordan, 21 Cal. 92; Leahigh v. White, 8 Nev. 149 
Lodge v. Turman, 24 Cal. 385. Parol evidence is admissible 
to show a deed absolute on its face to be a mortgage; and 
where the deed was given to secure a debt or loan, a right 
to redeem exists, and the case is not within the statute of 
frauds. Thomburg v. Burke, 3 Leading Cases in Eq. 624; 21 
Cal. 93; Buhling v. HackeU, 1 Nev. 360; 8 Nev. 147; 15 Cal. 
291. A mortgagee, after receiving his debt, is considered 
as a trustee for the mortgagor. Hilliard on Mort. 359 ; Pierce 
v. Bobinson, 13 Cal. 116. 

n. When possession is taken by the mortgagee after 
condition broken by consent of the mortgagor, it will be 
presumed in the absence of clear proof to the contrary, to 
be with the imderstanding that the mortgagee is to receive 
the rents and profits, and apply them to the debt secured; 
and unless a limitation of the period of possession is fixed 
at the time, it will be considered as extending until the satis- 
faction of the debt. Didton v. Warschauer, 21 Cal. 609. A 
court of equity will enforce a trust against all persons who, 
with notice of the trust, come into possession of the trust 
property, in the same manner and with like e£Pect as against 
the original trustee. Lathrop v. Beaupton, 31 Cal. 17. The 
fact that the party receiving the conveyance of land, verbally 
agreed at the time with the person paying the consideration, 
that the former should on demand execute to the latter a 
conveyance of the premises, does not make the trust express, 
as distinguished from one implied by law from the act of 
the parties, so as to exclude proof of it by parol under the 
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operation of the statute of frauds. Breyler v. Baxter, 22 
Cal. 575-6. 

m. The debt secured by the mortgage (in form an abso- 
lute deed) could be enforced by foreclosure, in an action 
commenced at any time within four years from the date of 
the mortgage, or from the maturity of the debt as secured. 
MiUard v. Hathaivay, 27 Cal. 146 ; 40 Cal. 120 ; JEtnry v. 
CoTifidefnce Co., 1 Nev. 622 ; Hockey v. Lansing, 2 Nev. 302. 

IV. The claim for the value of permanent improvements 
cannot be maintained and was correctly disallowed by the 
court. Taylor's Landlord and Tenant, 448. A lessee cannot 
bind his landlord by an agreement with a sub-lessee to pay 
for improvements thereon without his consent. No agree- 
ment on the part of Cookes to pay for any improvements is 
shown. There is a clear distinction between necessary 
repairs and permanent improvements. 

V. Defendant was not an innocent purchaser : he had 
ample notice that the deed was a security for money loaned. 
The findings are conclusive '* that this defendant had full 
knowledge * * * within ten days after the deed was execu- 
ted by Piper to Geller, that said deed was executed, and said 
property was held by the said Geller as a security for the 
payment of said sum of 11,750 and interest by plaintiff to 
said Geller." This finding is fully sustained by the testimony. 

By the Court, Belknap, J. : 

This action is brought for equitable relief and an account- 
ing of the rents and profits of certain real property con- 
veyed to defendant by deed, absolute upon its face, but 
which complainant alleges was intended as a mortgage. In 
the year 1868 the complainant was the lessee of an unim- 
proved town lot in Eeno. He erected btiildings thereon of 
the value of 12,000, retaining the right to remove them in 



Digitized by 



Google 



204 SUPKEME COUET OF NEVADA. [April, 

CookeB V. CulbcrtsoD. 

case of. his failure to purchase the lot for SI, 750 before the 
expiration of his lease. The lease and privilege of purchase 
would have expired July 20, 1870. Two days prior 
thereto, being in straightened circumstances, he borrowed 
this amount from one Geller for the purpose of effecting 
the purchase. A misunderstanding appears to ^ have arisen 
in regard to the price. Complainant, however, made the 
purchase for $1,750 cash, and the additional sum of 8500, 
for which Geller and himself gave their promissory note. 
A conveyance, absolute in form, but intended and treated 
by the parties as a mortgage, was taken in the name of 
Geller for the $1,750 thus loaned. This money Geller ob- 
tained from defendant, giving a note therefor payable in 
ninety days. On the 16th day of May, 1871, Geller con- 
veyed the property to the defendant. The transfer is thus 
explained by Geller: He was about changing his residence 
from Reno to the State of California. Complainant had 
failed to re-pay him the loan of ?1,750, and defendant still 
held the $1,750 note against him (Geller). Wishing to 
avoid possible annoyance from distant debtor or creditor he 
conveyed the property by deed absolute to defendant, who 
was fully advised of the equitable interest of complainant. 
Defendant thereupon surrendered Geller's note with the 
understanding that the rents of the property amounting to 
$135 per month were to be applied to the indebtedness 
secured by the deed; and upon full payment a re-conveyance 
should be made to Geller or complainant. Defendant 
maintains and testifies that the deed was taken and the note 
surrendered in settlement of Geller's indebtedness without 
notice of complainant's rights. 

The district court found that the defendant took the con- 
veyance with knowledge of Geller's telation to the property 
and as security for $1,750 and accrued interest. The prop- 
erty in question consists of several tenements, one of which, 
the Capital Saloon, the complainant occupied as owner from 
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the year 1868 until he relinquished possession to the defend- 
ant's lessee on the first day of May, 1871. There is a con- 
flict of testimony as to the manner in which defendant ob- 
tained possession. He contends that he entered into pos- 
session as absolute owner of the premises; complainant, on 
the other hand, asserts that defendant agreed to rent the 
tenement in question for $125 per month, and that this sum 
And the rent of another of the tenements amounting to ten 
dollars per month, were to be applied to Geller's indebted- 
ness. The defendant, from his own testimony, did not agree 
with Geller until the 15th day of May, 1871, to take the 
property. His possession, then, before this time must have 
been that of lessee or trespasser; he could not have pos- 
sessed it in his own right. 

Contemporaneous with defendant's occupation of the Cap- 
ital Saloon the defendant moved a stock of liquors there- 
from to an adjoining tenement of the property and engaged 
in business there from July 6 to October 1. Upon closing 
his business in the last mentioned tenement, known as the 
Echo Saloon, he leased it and collected rent therefor. No 
rent was paid by him or demanded from him, nor Vas he 
ever asked to account for rents received from his lessee. 
Two rooms costing complainant $250 were constructed by 
him in the upper portion of the Capital Saloon building and 
occupied by himself and family to the day of trial, for 
which no rent was paid or claimed. Exclusive of this he 
expended about $400 in improving the property. His occu- 
pation and improvements were subsequent to May 16, 1871, 
the date of the conveyance, and were known to defendant. 

J. C. Jones, a witness for complainant, testified that in 
the year 1871 he was indebted in a certain sum to one Mar- 
tin. The debt was secured by a conveyance of real prop- 
erty. Martin demanded payment, and early in June, 1871, 
the witness endeavored to obtain a loan from defendant, 
whom he proposed to substitute for Martin. The defendant 
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declined making the loan, remarking that he had exhausted 
his ready money in accommodating Cookes (complainant) 
and Geller in the same way. The witness said : ''In the 
conversation with Galbertson I proposed to him to take a 
deed and relieve Martin. He then stated he had the Capi- 
tal Saloon in the same way as I offered my property. He 
said Geller was owing him, and he took a deed of the prop- 
erty from G^Uer as security. He did not state the amount 
of money the security was for, but stated the interest per 
month to be between forty and fifty dollars. He also spoke 
of a lease he had of the Capital Saloon. The lease, he 
said, was for one year, but I cannot say whether the lease 
was from Geller or Cookes. He stated he agreed to pay 
$125 per month for the saloon and that received from some 
other source — ten dollars per month—^in all it was $136 per 
month, which was to be applied on his debt." Upon cross- 
examination the witness said: ''I asked him (defendant) if 
he thought Cookes would ever wiggle out of debt. He said, 
yes, in two years the property would pay for itself in rents ; 
that anything over the interest was to apply on the principal 
of the debt." Further the witness said: ** I am pretty cer- 
tain Culbertson said he had the property as security for 
money loaned at two and one-half per cent, per month. 
He stated that he would rather have his money than the 
property in that way." Culbertson testifies that the conver- 
sation with Jones occurred about May 7, instead of early in 
June. If Culbertson's is the correct date he did not have 
a deed of the property at the time of the interview. He 
fixes the date by the improvements that were being made 
upon the property ; Jones, by the date of his payment of 
Martin's loan and the re-conveyance of the mortgaged prop- 
erty, which occurred late in June, and two weeks after the 
interview. In no other respect, however, does their testi- 
mony conflict. Here is Culbertson's entire testimony upon 
this point: ''Talked with J. C. Jones about May 7, about 
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letting him money. This was at the time improvements 
were going on. Did not tell him I had a deed as security 
at {hat time. Told him I was about making a bargain for 
the purchase of the property; had no deed at that time." 

The taxes upon the property were delinquent in December, 
1871. The defendant paid them, remarking at the time that 
complainant should have paid them. If either Geller or 
defendant owned the property, why should complainant have 
paid the taxes ? No explanation of this circumstance was 
o£Eered. Upon cross-examination, defendant admitted that 
in the spring of 1871 he gave complainant the refusal of 
purchase of the property for one year. The defendant's 
offer to thus deprive himself and bestow upon complainant 
the advantage of any advance in the value of the property 
fdr one year is irreconcilable with want of knowledge of his 
equities. If the legal and equitable title were in defendant, 
the offer thus made was void for want of consideration, and 
within the statute of frauds. We must presume that the' 
proposition was valid and an admission of complainant's 
equities, and not an idle and insensible proposition, inca- 
pable of enforcement. These circumstances, fully established 
and in no wise controverted, except as stated, are strongly 
corroborative of the evidence adduced in support of com- 
plainant's case, and justify the finding of the district court 
of knowledge of his equities on the part of defendant in 
taking the deed. 

The loan from Geller to complainant of July 18, 1870, is 
not evidenced by writing nor was a day fixed for its payment. 
It, therefore, became due immediately; and as this suit was 
commenced against the successor in interest to Geller subse- 
quent to July 18, 1872, the statute of limitations was inter- 
posed as a bar, upon the theory that the rights of mortgagor 
and mortgagee being reciprocal and the statute having run 
against an action upon the debt, the mortgagor had no 
remedy upon the mortgage. The remedy upon the debt is 
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barred by the statute, but the debt was not thereby extin- 
guished; and as the statute of limitations of this State 
applies to suits in equity as well as actions at law, the cred- 
itor could have enforced payment by foreclosure of the 
mortgage within four years after the cause of action ac- 
crued. He had two remedies, one upon the debt, the other 
upon the mortgage; by losing one he does not necessarily 
lose the other. Lord v. Morris, 18 Cal. 482; IVhitt v. Shel- 
don, 4 Nev. 280; Henry v. Confidence Co.j 1 Nev. 619; Mackie 
V. Lansing y 2 Nev. 302. 

Upon the accounting the defendant was denied a credit of 
11,000 for improvements made by his lessee. A mortgagee 
in possession is entitled to allowance for necessary and 
proper repairs, but he will not be credited with costly im- 
provements, though the value of the estate be increased 
thereby, unless made with the mortgagor's consent. The 
law will not compel the debtor to pay for improvements he 
may not have desired and which might place the estate 
beyond his power to redeem. "Where, however, beneficial 
improvements are made in good faith under the belief of 
absolute ownership, they are allowed. We have already de- 
termined that the improvements in this case were not made 
under such belief, nor are they shown to have enhanced the 
value of the estate. The -questions of allowance for the 
management of the estate, and of tender, were not made 
below, and cannot be considered here. 

Judgment affirmed. 
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HENKT SCHAEFEE, Eespondent, v. JULIUS A. BID- 
WELL, Appellant. 

Dub Bills Signed by Scpkrintbndent op Mixing Company. In a suit against 
the superintendent of a mining company on due bills signed by him, but 
adding after his signature " Supt C. S. M. Co." : IZcW, that he might show 
that the consideration for the bills passed to the company, that the credit 
was given to it, that be had authority to bind it, and acted solely as such 
agent to the knowledge of the payers of thd bills ; and that the rejection of 
such preferred evidence was error. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 

Plaintiff sued to recover $2,840 10 on a number of due 
bills, made to himself and others, his assignors, in the form ^. 
recited in the opinion. They were all given about the mid- 
dle of the year 1867; but it appears that defendant had de- 
parted from the State soon after giving them, and did not 
return until May, 1872, and such absence was alleged in the 
complaint. The answer denied that defendant had executed 
the bills, and set up that he was at the time superintendent 
and finance agent of the Crescent Silver Mining Company, 
^nd that as such agent and on behalf of said company, and 
not otherwise, he signed the bills referred to. It also set 
up other defenses. 

On the trial all the testimony tending to prove that de- 
fendant was acting in signing the bills merely as agent of 
the Crescent City Mining Company, and not in his individual 
capacity was stricken out; and an offer to prove that fact and 
the further facts that the consideration passed to the com- 
pany and that the credit that was given to it, was rejected. 
The court instructed the jury that the bills were the bills of 
defendant, and they were not to take into consideration any 
evidence to show that any one else or any company was 
responsible for the payment of them; that it made no differ- 
ence what the letters following the name of J. A. Bidwell 
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on the bills meimt ; that the court had giyen the legal con- 
struction to the bills and was alone responsible for doing so, 
and the jury was bound to apply the law as given by the 
court. 

The jury, under the instructions, found a verdict in favor 
of plaintiff on the small bills for 1442 10; and on the bill 
for $2,110, claimed to be due plaintiff himself, **in favor of 
defendant, believing that it never existed." Judgment was 
entered upon the verdict for the sum so found due and in- 
terest amounting in all to 1740, and costs and disbursements 
amounting to 13,683 50. The sheriff's fees were set down in 
the cost bill at 12,954 50; but they were afterwards on 
motion reduced to 194 50, making the costs in the aggregate 
$823 50. 

Defendant appealed. 

FUzer & Corson^ Bishop & Sabin and A. B. Hurd^ iot 
Appellant. 

I. There is sufficient appearing upon the face of the due 
bills, to show that the engagement of Bidwell was that of an 
agent and not that of a principal. The form of the bills, 
dating them at "Crescent Mill" and adding "Supt. C. S. M. 
Co.," bring the case clearly within those of Carpenter y. 
Ihmstvorth, 106 Mass. 560; Hovey v. McOiUy 2 Conn. 680; 
1 Parsons on Bills and Notes, 97; Houghton v. National Bank 
of Elko, 24 Wis. 663; Means y. Dioaimsted; 32Ind. 87; OiUig, 
Mott & Go. V. Lake B. B. Co., 2 Nev. 321. 

n. There was at least sufficient appearing upon the face 
of the paper to make it doubtful whether or not the person 
signing intended to bind himself individually or only to 
engage as agent; in which case all the evidence offered was 
admissible for the purpose of resolving that doubt and 
showing the true nature of the transaction. 1 Parsons on 
Bills and Notes, 94^95; MecharUc's Bank v. Bank of Column 
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Ma, 5 Wheat. 326; Eaile v. Pierce, 32 Maryland, 327; Hicks 
V. JKtide, 9 Barbour, 528; MoU v. Hichs, 1 Cowen, 513; Sayre 
V. ITichoU, 7 Cal. 535; 1 N. J. 683; 2 Ala. 657; 6 J. J. Marsh, 
31; 5 B. Mon. 51; 17 Wend. 40; 9 Grat. 68; 29 N. T. 619; 
21 Ind. 90. 

J, C. Foster and Oi 8. Sawyer^ for Eespondent. 
No brief on file. 

By the Conrt, Whttman, 0. J. : 

Bespondent claimed and had recovery on certain bills, of 
which the following is a sample in form : 

"150.00. One day after date, due Henry Devann fifty 
dollars, value received. J. A. Bidwell, 

"Supt. 0. S. M. Co. 
"Cbescent Mill, June 18th, 1867." 

The appellant, under proper averments in his answer, 
sought to prove that the consideration for the bills passed to 
a corporation, of which he was the superintendent; that the 
credit was given to it; and that he had authority to bind it 
by the bills, and acted solely as such superintendent to the 
knowledge of the world, and especially to that of the payees 
of the bills and respondent, their assignee. The proffered 
evidence was rejected, and the jury instructed that the bills 
were the individual paper of appellant. There was enough 
, on the face of the bills to entitle appellant to make the 
desired proof. QiUig, MoU & Go. v. Lake Sigkr JBoad Co. 2 
Nev. 214. To refuse its admission was error. The jury 
were deprived of proper evidence, and wrongly instructed. 
The judgment is reversed, and case remanded for a new 
trial. 
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SAMUEL YOUNGS v. W. H. HALL, Treasuber op Es- 
meralda County. 

EsMi^RALDA CoDNTT Redemption-Fund Act3 NOT UNCONSTiTUTioNAr* The Stat- 
utes of 1867 and 1869, creating a fund and providing for the redemption in 
a certain manner of outstanding indebtedness of Esmeralda County (Stats. 
1867,76; 1669, 58), are not in violation of the constitutional provision 
(Art. IV., Sec. 20) against " special and local laws regulating county busi- 
ness,-' nor do they impair the obligation of contracts. 

Laws '^Reoulattno Countt Bcsinfss." A statute prescribing the manner in 
which the payment of the indebtedness of a county shall be conducted is a 
law regulating county business. 

Special Statotbs as Opposed to Pcbltc or Gekeral. The words " public or 
general " on the one hand, and " private or special " on the oth.'r.'as ap- 
plied to statutes, are convertible terms ; so that the word " special " when 
used is as much the anitithesis of '^ public " as it is of *' general." 

A General Staitttb need not be Applicable to all Counties. A statute, to 
be general, must be operative alike upon all persons similarly situated ] 
but it need not be applicable to all the counties in the state. 

Esmeralda Countt Redemption-Fund Acts General Statutes. The statutes 
providing for a redemption fund in Esmeralda County (Stats. 1867, 76 ; 
1869, 58) are applicable to all persons sustaining the relation of creditors 
to Esmeralda county, and are therefore general as contradistinguished from 
special laws. 

Construction op Constitction, Art. IV., Sec. 20— Giving Effect to Evbrt 
Word. As iu expounding a constitutional provision such coVtructioa 
should be employed as will ' prevent any clause, sentence or word from 
being superfluous, void or insignificant ; full and distinct meaning should 
be given to each of the words ** local " and '* special " in the constitutional 
provision against *< local and special laws regulating county business.'' 

Distinction Between Local and Special Statutes. A statute may be special 
and not local, or it may be local and not special. 

Local Statute, What. A local law is one relating, belonging or confined to a 
particular place as dis^gnished from general, personal or transitory. 

Esmeralda Countt Redemption-Fund Acts not Local Statutes. The statutes 
providing for a redemption fund in Esmeralda County (Stats. 1867, 76 ; 
1869, 58) as they embrace all persons holding a certain species of property 
irrespective of locality, and operate as to such property as well without as 
within Esmeralda County, are not local laws. 
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Statutes CsANaixo Application op Ixcomino Revenue do kot Impair Obu- 
GATioN OP CoNTBAcra. Where there were a number of warrants outstand- 
ing against a county and payable out of its " general fund/' and certain 
new statutes were passed providing that the revenues to be collected, which 
would otherwise have gone into such fund, should constitute a " redemp- 
tion fund '' for the payment of such warrants as should be offered at the 
lowest price : Held, that, as the holders of such outstanding warrants 
never had any security for payment except the good faith of the State, and 
aS|the legislature had entire control over revenues to be raised, the statutes 
in question did not impair the obligation of any contract. 

Leoislativk Control over Revenues to be Raised. Though the legislature 
cannot deprive a creditor of funds raised for the payment of his demands 
and to which he has a vested right, it can designate purposes, other than 
the payment of such creditors, to which the revenue thereafter to be raised 
shall be applied. 

This was an original application to the Supreme Court for 
a peremptory writ of mandamus to compel the defendant to 
pay four warrants for the aggregate sum of four hundred 
dollars and upwards, drawn on the "general " and *' redemp- 
tion " funds of Esmeralda County in 1865, 1866, and 1867. 
Petitioner set forth in his affidavit a presentation of said 
warrants, demand for payment and refusal on January 2, 
1873, and alleged that there was then money in the treasury 
applicable to the payment thereof. Upon the filing of the 
petition, the defendant was required to show cause on March 
10, 1873, why a peremptory writ as prayed for should not be 
awarded. 

Thomas WellSy for Petitioner. 

I. The only objection which can be urged against the 
issuance of the peremptory writ as prayed for, is founded 
upon the statutes of 1867, 76, and 1869, 58. These statutes, 
so far as they bear upon the case, constitute one law, but 
are unconstitutional and void; because they impair the obli- 
gation of the contracts existing, when they were passed, 
between the County of Esmeralda and ihe three. holders of 
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the warrants of said county, including the plaintiff and the 
warrant set out in the petition herein. The warrant here 
was a contract; a contract which bound the county to pay the 
$80 as soon as the warrant was presented, if then in funds; if 
not, thereafter in the order of its registration, when in funds, 
with interest from date of registration. 2 Kent's Com. 605; 
Sturgea v. CrowninaJdeld, 4 Wheaton, 197. As, if the payor 
of a note fail to perform the obligation of his contract, the 
payee may compel him by suit and the legislature cannot 
interfere; so also, if a county fail to pay its warrant in the 
order of registration when in funds, the payee may com- 
pel it by mandamus, and the legislature cannot prevent 
it, save by a funding act. 9 Cal. 81; 16 Cal. 11; 6 
Cal. 650; 28 Cal. 429; Fletcher v. Feck, 1 Nebraska, 373; 6 
Cranch, 87; Van Hoffman v. City of Qmncy, 4 Wallace, 535; 
Oreen v. Biddle, 8 Wheat. 84; Bronseny. Kinzie, 1 How.«311; 
McCracken v. Hayv^ard, 2 How. 608; Ogden v. Saunders, 12 
Wheaton, 214; 3 Parsons on Contracts, 555; Bouvier's Law 
Diet. 652; Sedgwick on Stats, and Const. Law, 652; Story 
on Constitution, Sec. 1385, et seq. 

n. The acts in question are in contrayention of the con- 
stitution, wherein it is provided that \' the legislature shall 
not pass local or special laws * * * regulating county 
* * * business." Art. IV., Sec. 20. What is county 
business ? In general terms it may be said that levying, 
assessing and collecting county taxes, taking care of county 
funds and prosecuting criminals are component parts of ^- 
county business, for the transaction of which compensations 
are legally made to the various officers of each county en- 
trusted therewith. It includes clearly the auditing and 
paying of county indebtedness. And it is just as clear that 
the acts are both local and special; local in that they are 
confined to Esmeralda County in their operation; and special, 
in that they specially enjoin official duties upon the county 
commissioners, county auditor and counfy treasurer, in the 
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trazisaction of comity business^ not required by, but in dero- 
gation of, the general laws of the State upon that subject. 

m. The acts are general, or else they are local or special, 
or both. If general, the courts must take judicial notice of 
them and must, therefore, take judicial notice that a similar 
emergency, in the judgment of the legislature, called for 
similar, essentially the same, legislation, at different times, 
for a majority of the organized counties of the State, to wit: 
Lander, Storey, Ormsby, Lyon, Esmeralda, Humboldt, and 
White Pine. If the system of repudiation and injustice 
adopted in these special acts is to be sanctioned and enforced 
in any form, respect should be had to some extent at least 
for the spirit and positive letter of the fundamenteil law, by 
the passage of a general redemption and repudiation act, 
cherishing bad faith and entailing gigantic prodigality in 
the administration of county governments. 

JS, S. Mesicky for Defendant. 

I. The legislature has authorized the collection of the 
county taxes of Esmeralda County ever since the year 1867 
only upon the conditions specified in the acts of 1867 and 
1869. It has therein by precise and definite terms pro- 
hibited the payment of the warrant in question by the 
defendant in the manner demanded by the petitioner, or 
otherwise than is specified in said acts; and such prohibition 
was within the scope of legislative authority. Rose v. Estu- 
diUo, 39 Oal. 274; McCauley v. Brooks^ 16 Cal. 34; McDonald 
V. Maddux, 11 Cal. 187; EunaacJcer v. Borden, 5 Cal. 288; 
McDonald v. Ori8VH>ld, 4 Cal. 352; State v. St, Louis Co. 
Court, 34 Missouri, 546; Sharpe v. Contra Costa Co., 34 Cal. 
285. 

n. These acts are not obnoxious to section 20 of Article 
lY. of the constitution, which forbids the passage of any 
local or special law '^ regulating county and township busi- 
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ness," nor to sec. 21 of that article. Laws directing the 
mode and conditions under which creditors of a county may 
obtain money from the county treasury upon their claims, 
are not necessarily laws regulating county business. The 
acts in question may incidentally and in some vague sense 
affect county business; yet their effect in this direction is 
by no means as great or as direct as is the tendency of 
limitation laws in impairing the obligation. of contracts, 
wihich are nevertheless held to be not in violation of the 
constitutional prohibition against the passage of laws im- 
pairing the obligation of contracts, because such is only 
their incidental effect and not their general or direct object 
and result. 

ni. The purpose of the acts is liquidation of county in- 
debtedness; and we are not at liberty to confound the term 
liquidation with the term ** business." Liquidation and 
business seem to be separate and distinct things and ought 
not to be confounded, and especially not when the result is 
to bring about a conflict between the statute and the consti- 
tution. If this distinction between business and liquidation 
be just, it can make no difference whether the acts in question 
are or are not local or special. . 

IV. But the acts are neither local nor special within the 
meaning of the constitution. They are not local, because 
their effect is not limited to any locality. They lay down 
no rule which is circumscribed in its effect by the boundaries 
of the county. Nor are they special when judged by the 
rules and tests usually applied. There exists no presumption 
or evidence that any other county was similarly situated with 
Esmeralda or in a condition requiring or warranting the 
passage of such acts in its behalf. They therefore were as 
broad as the occasion and as much general laws as though 
applied to other counties then standing in need of it. No 
special creditor or class of existing creditors was selected 



Digitized by 



Google 



/ 



1874.] SUPREME COTJBT OF NEVADA. 217 

Youngs V. Hall. 

out and provided for, but all were equally aflfeoted. The 
acts, then, being made to apply to all presumptively similarly 
situated and to all existing liabilities, and being for the 
purpose of keeping the county government in motion, they 
are as general as the occasion required or the subject matter 
permitted, and therefore cannot be considered special. See 
State V. LeaUy 9 TVis. 284-289, and authorities cited therein; 
dark V. City o/JanesviUe, 10 Wis. 176-183; State v. Commis- 
sionera of Baltimore County, 29 Maryland, 616. 

By the Court, Belknap, J. : 

This is an application for a peremptory writ of mandamus 
requiring the treasurer of Esmeralda County to pay certain 
warrants drawn by its auditor in the years 1865, 1866 and 
1867, out of the general fund of the county. At the time of 
the allowance of the indebtedness evidenced by these war- 
rants it was payable out of the general fund, but payment 
was not made for want of funds. Subsequent legislation 
created a ''Bedemption Fund " for Esmeralda County and 
directed that all moneys should thereafter be paid into it, 
which theretofore had been directed to be paid into the gen- 
eral fund. Certain county officers .are authorized and re- 
quired under specified conditions to invite and accept pro- 
posals for the surrender of outstanding warrants of indebt- 
edness. Preference is directed to be given to the proposal 
that offers the largest amount of indebtedness for the least 
amount of money. Stats. 1867, 76; Stats. 1869, 58. The 
respondent justifies his refusal under these laws. The 
petitioner contends that they are exposed to constitutional 
objection; first, because they are special and local laws 
regulating county business, in violation of Art. 4, sec. 
20 of the constitution ; and, second, because they im- 
pair the obligation of contracts. The payment of the 
indebtedness of a county is a part of the business 
15 
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of the county; and a law prescribing the manner in 
which that business shall be conducted is a regulation 
of its business. Assuming then, that these laws regulate 
county business, we are to ascertain whether they are special 
or local laws within the meaning of the constitution of this 
State. 

First. Whatever definition may be given to the word 
'^ special" by lexicographers we must consider that it is em- 
ployed in reference to statutes in the light of its received 
judicial construction. At common law statutes were classi- 
fied as public or general, and private or special. 1. Bl. Com. 
86. This was the principal classification of statutes, and 
the words "public or general" and "private or special "were 
used synonymously. "A general or public act," says Black- 
stone, "is an universal rule that regards the whole commu- 
nity; and of this the courts of law are bound to take notice 
judicially and ex officio without the statute being particularly 
pleaded or formally set forth by the party who claims an 
advantage under it. Special or private acts are rather ex- 
ceptions than rules, being those which only operate upon 
particular persons and private concerns." Book 1, 86. Mr. 
Sedgwick in his work upon statutory and constitutional law 
(p. 30) thus speaks of the division of statutes: "When we 
come to consider statutes not ^s to their origin, but with 
reference to their subject matter, we find the leading divi- 
sion to be into public or general and private or special. 
Public or general statutes are in England, those which re- 
late to the kingdom at large. In this country they are those 
which relate to or bind all within the jurisdiction of the law- 
making power, limited as that power may be in its territorial 
operation or by constitutional restraints. Private or special 
statutes relate to certain individuals or particular classes of 
men." In Smith's Commentaries on statutes (sec. 802) Black- 
stone's definition is adopted. That of Dwarris is of like 
effect: ''Public acts relate to the puljjic at large, and pri- 
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vate acts concern the particular interest or benefit of certain 
individuals, or of particular classes of men." Again, "a 
general or public act regards the whole community; special 
or private acts relate only to particular persons or to private 
concerns;" also, "general or public acts are to be noticed 
judicially without pleading, and special acts must be shown 
by pleading." Potter's Dwarris on Stats., pp. 53, 55. These 
illustrations from approved text writers we consider suffi- 
cient to establish the fact that '^ public or general" and 
"private or special " as applied to statutes are convertible 
terms. See Clark v. City of JanesviUe, 10 Wis. 136. In 
distinguishing statutes the earlier decided cases in this 
country generally employ the words "public and private," 
although "general and special" are frequently met with; 
and when the word special is used it is as much the anti- 
thesis of public as it is of general. 

' The question arose in New Hampshire whether a statute 
of that state regulating the mode of putting timber into the 
Connecticut river was a general law. The objection to the 
statute was that it did not embrace all rivers, but was con- 
fined to the Connecticut river. The court held that since 
the law extended to all persons it was a general law in rela- 
tion to a particular place. Scott v. WilUoUy 3 N. H. 321. 
In Heridia v. Ayres the supreme judicial court of Massachu- 
setts decided that an act regulating the pilotage of Boston 
harbor was a public act. The views of the court upon this 
point were thus expressed by Chief Justice Shaw: "The 
last objection is that the statute is a private act and ought 
to have been recited in the declaration. Without going 
minutely into this subject, which sometimes involves dis- 
tinctions of much nicety and difficulty, there is one consid- 
eration which renders it decisive that this is a public act, 
which is, that the first section in terms imposes a penalty 
upon every person who jshall violate its provisions. It is 
therefore binding upon every citizen of the commonwealth, 
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and upon every stranger who, coming within its jurisdiction, 
owes a temporary allegiance and is bouud by its laws." 12 
Pick. 334. In Pierce y. KimhaU, 9 Greenl. 54, a statute for- 
bidding the sale or purchase of lumber in Penobscot County 
not surveyed and marked in a particular manner was con- 
sidered a public law. The court saw nothing in the act that 
was not intended as a public benefit, of which all of the cit- 
izens of the state as well as others might equally participate. 
In Burnham v. WAster the court was of opinion that a law 
regulating the taking of bass in Dunston river was a public 
law. Parsons, C. J., said: "It is obligatory on all the cit- 
izens, and they must notice it at their peril. We must, 
therefore, ex officio y take notice of it." 5 Mass. 265. 

The constitution of Indiana provides that special laws 
shall not be passed '' for the punishment of crimes and mis- 
demeanors," etc., and *' regulating the practice in courts of 
justice;" and by statute the courts of common pleas are 
invested with original jurisdiction of all misdemeanors. 
An act was passed regulating the liquor traffic, declaring any 
infraction of the law a misdemeanor, and conferring concur- 
rent original jurisdiction upon the circuit courts of cases 
prosecuted for its violation. It was objected that the act 
was special and, therefore, unconstitutional, because it con- 
ferred jurisdiction upon both courts to try offenses under 
this act only, without giving the like jurisdiction as to all 
other misdemeanors. Said the court: "What is a special 
act? It is such as at common law the courts would not 
notice, unless it were pleaded and proved like any other 
fact. ***** The distinction between general and 
special statutes was well known to the common law, though 
sometimes a question of great nicety, and it is in accordance 
with a well established principle to assume that the consti- 
tution in using the terms intended them to be understood 
in the sense which was at that time recognized by the courts. 
Now we apprehend that it will be impossible anywhere, to find 
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a decision by any respectable court, to the effect that an act 
is required to be pleaded which confers jurisdiction for the 
punishment of a particular misdemeanor, in all cases, though 
the court thus empowered could not take cognizance of other 
misdemeanors." Single v. The State, 24 Ind. 28. After- 
wards the same court resolved that an act of the legislature 
providing that judgments against railroad companies for 
stock killed should be enforced in a specified manner, differ- 
ent from .other judgments, was not a special act. Toledo^ 
LogariJiport & Burlington Railway Co. v. NordykCy 27 Ind. 95. 
The question arose in Iowa whether a law was special 
which provided that '* every railroad company shall be liable 
for all damages sustained by any person, including the em- 
ployees of the company, in consequence of any neglect of 
the agents, or by any mismanagement of the engineer or 
other employees of the corporation, to any person sustaining 
such damage." It was contended that the law was special 
because it did not impose the same liability upon stage com- 
panies, the proprietors of steamboats and other common 
carriers; to which the court replied : '* These laws are gen- 
eral and uniform, not because they operate upon every 
person in the state, for they do not, but because every 
person who is brought within the relation and circumstances 
provided for, is affected by the law." McAnnich v. M. & M. 
Co.y 20 Iowa, 343. In the case of the U. S. Express Co. -j. 
UUyson, 28 Iowa, 370, an act providing for the assessment of 
the property of express and telegraph companies in a par- 
ticular manner was held to be a general law. Again, an act 
of the legislature establishing a court at the town of Mc- 
Gregor was adjudged a local but not a special act. Town of 
McGregor v. Baylies, 19 Iowa, 43. Under the Maryland con- 
stitution, prohibiting local and special legislation in certain 
cases, a law relating to roads in Baltimore County was de- 
clared to be a local but not a special law. The court con- 
sidered that the special laws contemplated by the constitu- 
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tion were those that provide for individual cases. Waster 
V. County Comms.y 29 Md. 516. 

It is objected that the redemption acts are special, since 
they provide for the indebtedness of one county only; but 
under the decided cases it appears that a law operative alike 
upon all persons similarly situated is a general law. The 
recent case in 19th Iowa and that in 29th Md. supra, decided 
under similar constitutional clauses, show that a law to be 
general need not be applicable to all counties in the state. 
The statutes before us are applicable to all persons sustain- 
ing the relation of creditors to Esmeralda County, and thus 
meet the requirements of general, as contradistinguished 
from special laws. And see Clarke v. Irunn, 5 Nev. 111. 

Second. In expounding a constitutional provision such 
construction should be employed as will prevent any clause, 
sentence or word from being superfluous, void or insignifi- 
cant. Smith's Com. Sec. 276. Applying this rule to a similar 
constitutional clause,, the court of appeals of New York 
said: "We judge that they (the constitution framers) 
employed the word private as applicable to persons only ; 
and the word local as applicable to territory only ; but both 
as signifying a narrowing or restricting of purpose." 43 N. T. 
18. This language is as apposite to the words " special and 
local " in the Nevada constitution, as it is to the words " pri- 
vate and local" in the New York constitution. A law may 
be special and not local, or it may be local and not special. 
The adoption of this view is necessary to give full meaning 
and significance to the words special and local ; otherwise 
the terms become convertible, and the word local is un- 
meaning and useless in the constitution. The classification 
of statutes as local is of late origin and not mentioned by 
text writers, who designated laws restricted to particular 
localities as private or special. The subject, however, has 
been frequently discussed by the courts of New York under 
the following constitutional clause: "No private or local 
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bill which may be passed by the legislature shall embrace 
more than one subject, and that shall be expressed in the 
title." N. T. Const., Art. 3, Sec. 16. Unaided by the books, 
the courts resorted to the meaning with which the word 
local was charged by the constitutional convention and the 
definition given it by lexicographers. Burrill defines it as 
foUows: ''Eelating to place; belonging or confined to a 
particular place; distinguished from general, personal or 
transitory." Adopting this definition a statute relating to 
the city of Eochester was declared a local act. In pro- 
nouncing the decision the court said: ''This act is purely 
local in its application. It has no force beyond a particular 
city or county, and is, therefore, confined to a particular 
locality. It is not general and has no application except to 
the common council of a particular city." People v, JEK, 35 
N. Y. '149. . And afterwards, an act amending the charter 
of the city of New York, enabling the board of supervisors 
to raise money by taxation, was adjudged a local law because 
it had no force outside of the territory embraced in the cor- 
poration, nor any possible effect upon property not within 
the corporate limits, or upon any person not for the time 
being within such limits. People v. O'Brien, 38 N. Y. 193. 
The court of appeals of Maryland, after ascertaining the 
special laws contemplated by their constitution, considered 
that local laws were applicable to all persons, but distin- 
guished from general laws because confined in their opera- 
tion to certain prescribed or defined territorial limits. 29 
Md. supra. See also People v. Supervisors, etc.^ 43 N. Y. 10; 
Huber v. People, 49 N. Y. 132. 

The laws under consideration are not restricted by geo- 
graphical lines; they have force without as well as within the 
boundaries of Esmeralda County. They provide as much 
for the relief of the creditors of the county as for the county 
itself; and are as applicable to the creditor who resides else- 
where in the* State, or without it, as they are to the creditor 
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resident in Esmeralda County. They embrace and operate 
uniformly upon all persons holding a certain species of prop- 
erty, irrespective of locality. We cannot, therefore, consider 
them local laws. It is true that but one locality in the State 
can have the advantage of these particular laws. Their 
purpose is local, but a law having a local purpose is not 
necessarily a local law. Should the legislature appropriate 
funds of the State for a loQal improvement, as a bridge over 
a particular river, the law would be local in its purpose, but 
not a local law. This distinction is recognized in the con- 
stitution of the State of New York, which provides, in addi- 
tion to art. 3, sec. 16, already quoted, that *Hhe assent of 
two-thirds of the members of each branch of the legislature 
shall be requisite to every bill appropriating the public 
moneys or property for local or private piirposes." Art. 1, 
Sec. 9. 

Third. The remaining objection is that the redemption 
acts impair the obligation of contracts. The petitioner has 
not and never had any security for the performance of the 
county^s contract, but the good faith of the State. The leg- 
islature has permitted suits to be brought against counties, 
but has not provided for the enforcement of executions. 
The only effect of a judgment is to convert a disputed into a 
liquidated demand, and the creditor must still rely upon the 
revenue for payment. It is within the legitimate power of 
the legislature to raise revenue by taxation and to designate 
the purpose to which the funds shall be applied. In the 
exercise of this authority the legislature has directed that 
moneys which would otherwise have been paid into the gen- 
eral fund shall go into the redemption fund« to be from 
thence disbursed in a specified manner. The revenue is 
controlled by the legislature. It cannot be coerced to enact 
revenue laws, and has power to repeal laws for its collection 
and thus defeat the payment of the creditors of the State or 
counties. The good faith of the State is the only reliance of 
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its creditors. It should be added that the legislative control 
of the revenue does not extend to depriving the creditor of 
funds raised for the payment of his demand, to which he has 
a vested right. Sharp v. Contra Costa County , 34 Oal. 284; 
JRoee V. IktudiUo, 39 Cal. 270; McCaidey v. Brooks, 16 Cal. 11. 
The application for a mandamus is denied. 

By Hawley, J., dissenting: 

To my mind the acts creating a *' Redemption Fund" for 
Esmeralda County are clearly within the prohibitions of sec. 
20, art. IV.*, of the constitution, that **the legislature 
shall not pass * * special laws * * regulating county * * 
business." In examining the authorities, we find that pub- 
lic or general acts are those '* which relate to or concern the 
interest of the public at large, or relate to a general genvs in 
relation to things," while private or special acts are those 
which concern only a particular species, thing, or person, 
such as *' acts relating to any particular place, or to divers 
particular towns, or to one or more particular counties." 
This is the general definition found in all authorities both in 
England and in the United States. Hollands Case, Coke's 
Eep. Vol. 2, Part IV. 76, p. 473; Smith's Oomm. Sees. 795, 
796; Sedgwick on Const. Law, p. 32; Potter's Dwarris on Stat. 
p. 53; The People v. Supervisors of ChaiUanquay 43 N. Y. 17; 
Staie of Mo. ex rd. Dome v. WUcox, 45 Mo. 465. See also 
reference to English cases in 9 Petersdorffs Ab. 191, note. 

A distinction to this rule is sometimes made in certain 
cases where the laws in their operation are limited or local, 
but they are treated as public, because, although limited to 
a particular locality, yet **they affect the public at large 
when acting within that locality in reference to matters 
within the purview of the act." Smith's Comm. Sec. 797. 
Acting upon this principle, courts have usually declared ad 
general, all acts relating to highways or navigable waters, 
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for these ''are common to all the people of the state and 
concern them generally.'* 1 Caine*s Cases in Error, 92. 
Acts which are passed to preserve the public health or pro- 
tect the public peace in certain cities, especially where such 
acts impose penalties on all persons offending against them, 
have been held to be public statutes of which courts would 
take judicial notice. These and kindred laws are public in 
their nature and character, and their operations affect the 
whole community. 

The laws under consideration are not, in my judgment, of 
like character. They are limited in their application to the 
County of Esmeralda an^ its individual creditors, and do 
not affect strangers or the public at large. They are special 
within the meaning of that word as used in the constitution, 
because the subject matter relates to one county and its in- 
dividual creditors; to a portion of the people of the State 
and to their property, and do not either in their subject, 
operation or immediate and necessary results, affect the 
people of the State or their property in general. Nor do I 
think these acts come within that other class of cases that, 
have been held to be general, because of uniform operation 
throughout the State and affecting all persons similarly situ- 
ated alike. Under this distinction, laws which applied to all 
railroads without mentioning other corporations, have been 
upheld as general, because applying to all railroads in the 
State. But the laws regulating the indebtedness of Esmer- 
alda County are not made applicable to other counties simi- 
larly situated. Nor to the creditors of other counties. 
Within the principle of this latter class of cases, the legis- 
lature might pass an act dividing the counties of the State 
into one or more classes, and a law would be general which 
conferred upon counties of one class certain rights, powers 
and privileges, not conferred upon counties of another class. 
But a law would be special which conferred upon one county 
special powers and privileges not conferred upon all counties 
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of the same class. If not so divided then the law*to be 
general must apply to all counties in the State. 

It will be observed that I do not differ so much with the 
general principles announced in the opinion of the Court as 
in the application of the law. Here it is that our paths 
diverge. I think the laws are special, because they are lim- 
ited in their application, by the subject matter, to a partic- 
ular county, and to particular individuals. The fact that 
these laws affect all the creditors of Esmeralda County may 
take from them their local character, but -does not, in my 
opinion, avoid their being special. There is no discretion 
in regard to the passage of such laws. If special or local, 
they are inhibited by the strict letter of the constitution; 
and entertaining the opinion that the laws are special, I am 
compelled to dissent from the judgment of the Court. 



THE STATE OF NEVADA, Appellant, v. FEANK SIL- 
VEE, Eespondent. 

Statute to Embrace but One Subject — Constitution, Art. IV, Sec. 17. The 
design of the coDstiiational provision that a statute shall embrace bat one 
subject, to be briefly expressed in the title (Const Art IV, Sec. 17,) is to 
prevent Improper combinations to secure the passage of laws containing 
subjects having no necessary or proper relation and which as independent 
measures could not be carried; also to prevent the legislature and the public 
from being misled by the title. 

Statute mat Embrace Matters Germain to Subject. The details of a statute 
need not be specifically stated in the title ; but matters germain to the sub- 
ject and adapted to the accomplishment of the object in view may properly 
be Included. 

Provision Relating to Killing of Stock in Marks and Brands Statute 
Unconstitutional. The provision in relation to the unlawful killing of 
stock and making it a felony, contained in the statute regulating marks and 
brands (Stats. 1873, 99, Sec. 10,) bears no proper relation to the subject of 
the statute as expressed In the title, and is therefore unconstitutional. 
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Malicious Kilukg op Cattle a Misdemeanor. Section 143 of the Grimes Act, 
making: the malicioas killing of cattle a misdemeanor, is nnaffected by the 
provision in the act regalating marks aod brands, making it a felooj (Stats. 
1873, 99, Sec. 10)— the latter provision being unconstitutional. 

Appeal from the District Court of the Second Judicial 
District, Washoe County. 

Defendant was indicted for having on July 1, 1873, in 
Verdi Township, Washoe County, unlawfully, wilfully and 
feloniously killed a steer then and there running at large, 
with intent to defraud Christian Sailer, the owner thereof, 
contrary to the form of the statute, etc. A demurrer was 
interposed to the indictment on the grounds that it did not 
substantially conform to the requirements of sections 234 
and 235 of the Criminal Practice Act, and that the facts 
stated did not constitute a public offense. The demurrer 
was sustained; the indictment dismissed, and the defendant 
discharged. The State appealed. 

T. Laspeyre, for Appellant. 

I. Section 10 of the act regulating marks and brands, 
provides that any person who, with intent to defraud, kills 
any stock running at large, whether branded, marked or not, 
shall on conviction thereof be deemed guilty of a felony, 
etc. The killing of stock running at large, whether branded 
or not, has a connection with and direct reference to the 
subject of the act and the provision performs its office by 
aiding to enforce the regulation of marks and brands. The 
killing relates to stock with marks and brands and to stock 
running at large, whether branded, marked, or not. 

n. In construing statutes the intention, the purpose, the 
object of the law-makers is to be regarded. The meaning 
of the law is to be adduced from a view of the whole and of 
every part of a statute taken and compared together. 1 
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Chitty's Black., Sees. 59, 60; Potter's Dwarris on Stat., 178, 
189, note 1 and note 18. ♦ 

rH. The object of the legislature was to protect owners 
of a certain class of property running at large, to wit: 
horses, cattle, hogs, and sheep, which could not from the 
very natnre of the property, the manner in which it is cared 
for, the yast and illimitable ranges of count];y over which 
it is compelled to roam to obtain sustenance, be otherwise 
effectually protected against thieves and lawless depredators. 

lY. The constitutional provision in regard to the titles 
of statutes, never contemplated or intended that they should 
embrace all the distinct provisions of a bill in detaU; for if 
such were the case, how awkward, bungling and cumber- 
some, not to say absurd, would a very large number of laws 
passed by the legislature of Nevada present themselves by 
their titles? 

L. A. Buckner, Attorney-General, also for Appellant. 
Webster & Enox, for Respondent. 

I. If the said statute concerning marks and brands pos- 
sesses any validity as a penal statute and creates a felony, 
the indictment is insufficient, as it does not follow the words 
of the statute or use equivalent words. If the offense charged 
be created by statute, the words of such statute or words of 
simUar import should be used in the indictment. People v. 
Logan, 1 Nev. 115; 1 Bishop Crim. Procedure, Sec. 360, 
note 2; Wharton Am. Crim. Law, Sec. 364, 365, and notes 
^9 f> g; State V. Gardner^ 5 Nev. 377. 

n. So much of the statute regulating marks and brands as 
attempts to create a new felony, is unconstitutional and void. 
There is no congruity or proper connection between the sub- 
ject of regulating marks and brands and that of creating a 
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new crime and making it a felony to kill stock running at 
large, etc., arri prescribiug a penalty therefor. No reference 
is made, in the title to the act, to the subject of crimes and 
punishments. If section 17 of Article IV of the constitution 
can be disregarded by the legislature, and its action be sus- 
tained by the courts, there is no limit to the number of 
subjects that may be embraced in a single statute. 

By the Court, Belknap, J. : 

The respondent was indicted for unlawfully killing a steer, 
contrary to the provisions of the tenth section of an act of 
the legislature, approved February 27, 1873, entitled **an 
act to regulate marks and brands." Stats. 1873, 99. A gen- 
eral demurrer to the indictment was sustained. In support 
of the ruling of the district court it is argued that so much 
of the legislative act as relates to the killing of stock is un- 
constitutional and void, because in conflict with section 
seventeen of article four of the constitution, which declares 
that '^ each law enacted by the legislature shall embrace but 
one subject and matter properly connected therewith, which 
subject shall be briefly expressed in the title." 

The statute provides that the owners of stock running at 
large shall deliver patterns of their marks, brands and 
counterbrands to the recorder of the county in which the 
stock may be. If the patterns thus delivered to the recorder 
are unlike any other in the State, so far as his knowledge 
may extend, he is required to record them in a specified 
manner, and entitled to demand and receive a fee therefor^ 
Section four imposes a penalty for willful neglect or refusal 
on the part of county recorders to discharge the duties im- 
posed upon them by the provisions of the act. Subsequent 
sections make a certified copy of the owner's mark or brand 
prima facie evidence of his ownership of stock bearing such 
mark or brand ; declare a liability to forfeiture of stock 
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branded with another's brand without his consent, and pro- 
hibit the employment of cruel marks. 

A restriction similar to that contained in section seven- 
teen of article four is imposed upon the legislatures of many 
of our sister states. Its design has frequently been declared 
to be the prevention of improper combinations, to secure 
the passage of laws containing subjects having no necessary 
or proper relation, and which as independent measures could 
not be carried; and, also, as expressed by Judge Gardiner 
in the case of The Sun Mutual Im. Co. v. Tht Mayor ^ 4 Seldf. 
253, ^' that neither the members of the legislature nor the 
public should be misled by the title." The construction 
placed upon the clause is, that the details of a legislative 
act need not be specifically stated in the title, but matter 
germain to the subject and adapted to the accomplishment 
of the object in view may properly be included. Thus, the 
fixing of the officer's fee for recording the mark or brand, 
and the imposition of a penalty for willful neglect are mat- 
ters properly connected with the enforcement of the law and 
the attainment of the contemplated object. 

The subject of unlawful killing of stock, however, bears 
no proper relation to that of the regulation of marks and 
brands; and a statute entitled ''an act to regulate marks 
and brands " gives no intimation, by its title, of a provision 
^ for the punishment of the unlawful killing of stock. So 
much of the statute, therefore, as relates to the killing of 
stock we consider unconstitutional. 

The statute of 22 and 23 Car. II. c. 7, makes the malicious 
killing of cattle a felony, 4 Bl. Com. 244 ; but this offense 
is modified by section 143 of the crimes act to a misde- 
meanor. This section is unaffected by the unconstitutional 
portion of the act regulating marks and brands; the offense 
remains a misdemeanor, and consequently the indictment 
cannot be sustained as a common law indictment. 

Judgment affirmed. 
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Deaa v. Pritchard. 



J. W. DEAN, Appellant, v. W. L. PEITCHABD, Ee- 

SPONDENT. 

Idemtifigatzok 01* Atfzdatitb Ubbd on Motion tob New Tsial. — ^To enUao 
affidayits, used on motion for new trial, to be considered on appeal in 
the Supreme Court, they must be identified hj indorsement of the judge 
or clerk, made " at the time*' of use; and a certificate, made after appeal 
taken, nvill not avail. 

Niw TBiAii Obpbb Bbyibsbd, it not Suppobtbd. — On appeal from an order 
granting a new trial, if the affidaidts upon which it was granted are not 
identified so as to entitle them to be considered, the order, having no 
foundation, will be reversed. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Eureka County, 

This was an action to recover $6,275 50 for hay sold to 
defendant, boarding furnished defendant's hired man, and 
horse feed, with interest and costs. Defendant set up a 
counter claim, exceeding the amount demanded by plaintifil 
There was a verdict and judgment in favor of plaintiff for 
$5,747 13, with interest and costs. Defendant moved for a 
new trial; and an order was made that if plaintiff would 
remit $3,605 of his judgment, the motion should be denied; 
but if not, a new trial should be granted. Plaintiff de- 
clined to remit, and appealed from the order. 

The transcript contained a number of affidavits, which 
had been used on the motion for new trial. They appear to 
have been served on the opposite party and service was 
acknowledged; but there was no indorsement upon them of 
having been used on the motion. 

A. M. HiUhouse and W. E. Davenport, for Appellant. 

The order granting a new trial will be reversed, because 
there is nothing in the transcript to support it. The ob- 
jection to the affidavits, is that they are not certified to or 
identified, as required by the Practice Act, as having been 
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nsed or referred to on motion for new trial. Practice Act, 
Sec. 198; Paine v. LinhUl, 10 Cal. 370; Stone v. Stone, 17 
Cal. 513; Gordon v. Clark, 22 Oal. 533; State v. Parsons, 7 
Nev. 67; White v. WhUe, 6 Nev. 20. So far as this Court 
can judge from the transcript, there may have been a half 
dozen counter affidavits used. Appellant was required to 
have none identified, so long as respondent did not; and 
affidavits not identified, like a statement not certified to, are 
worth nothing. 

Thornton, Bailey and Wren, for Respondent. 

The appellant objects to the affidavits upon the ground 
that they are not identified as required by the Practice Act. 
Is not a substantial compliance with the statute sufficient ? 
Respondent, in his specifications of error upon motion for a 
new trial, "herewith tenders the affidavits of defendant and 
Martin Packard," virtually making them part of the state- 
ment. In his opinion on the motion, the judge refers to the 
affidavits, and gives the substance of them. See 30 Cal. 
359. 



By the Court, Whitman, C. J, : 

The order for a new trial, from which this appeal springs, 
is based upon certain affidavits which are not identified as 
having been used upon the motion, as by statute provided. 
"To identify the affidavits, it shall be sufficient for the 
judge or clerk to indorse them at the time as having been 
read or referred to on the hearing." 1 Comp. Laws, 347. 
Objection is made by appellant to the consideration of such 
affidavits. To meet this objection, respondent offers a mem- 
orandum of the district judge to the desired effect, but made 
after the filing of the transcript in this Court. The identifi- 

16 
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cation to follow the statute must be made ''at the time " of 
use of affidavits ; one made after the case is in this Court 
cannot come within the meaning of that language by any 
construction, howeyer elastic. So there are no affidavits 
shown to have been used on the hearing of the motion in 
the transcript ; consequently, no foundation for the order. 
White V. White, 6 Nev. 20. It is therefore reversed. 



WILLIAM M. NEWMAN, Eespondent, v. JOHN KANE 
et als. Appellants. 

Pesishabls Pbopebtt, What.— The term ** perishable property" as used in 
the statute providing for its speedy sale when seized on attachment (Prac- 
tice Act, see. 133) applies only to property which is necessarily sabject 
to immediate decay ; and does not apply to property, like hay, which 
eonld with ordinary or reasonable care, appropriate to its partloolar spe- 
cies, be preserved. 

Shbbiff Must Pbbsxbvs Attached Pbopebtt.— When a sheriff attaches 
personal property he is not allowed, under the statttte, to consider the 
element of expense in its preservation or keeping, but is bound to have 
it ready to be disposed of according to the judgment, unless compelled to 
sell on account of its being perishable ; and it is no excase for a failure 
to have it so ready that the best interests of the parties were subserved 
by a sale. 

Wbonoful Sale of Pbopebtt Attached — Time op Oonvebsion— Measubb of 
DAaiAGSS. — Where a sheriff, having attached certain hay in the field, had 
it baled and sold as perishable, and afterwards the person attached recov- 
ered judgment and demanded the property : Held, that the conversion 
took place at the time of sale and not at the time of demand and refusal, 
and that the measure of damages was the market value at the time of 
sale with interest therefrom. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 
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This was an action against John Kane, sheriff of Lincoln 
County, and the sureties on his official bond, to recover two 
thousand dollars as the value of fifty tons of hay alleged to 
have been converted by the sheriff. The case was tried be- 
fore a jury, whiab returned a verdict in favor of plaintiff for 
fifteen hundred dollars, and judgment was rendered accord- 
ingly. Defendants' motion for a new trial having been over- 
ruled, they appealed from the judgment and order. 

Thornton^ Kdly and A. B, Hunt, for Appellants. 

I. The hay, like other fruits of the soil, was perishable, 
both as matter of fact and matter of law, and under, section 
133 of the Practice Act, it was a matter of discretion with 
the sheriff to sell it. The court should have stated to the 
jury, that the hay being perishable, the sole question for 
their consideration was the diligence and good faith of its 
officer. Crocker v. Baker, 18 Pick. 410. 

IL The rule of damages laid down by the court below 
was erroneous, in any view of the case, whether the action be 
trespass or trover. The actual sale and conversion fixed the 
date at which the value should be fixed. Page v. Towle, 39 
Cal. 421; Boylan v. Huguet, 8 Nev. 346. 

Piizer & Corson, Bishop & Sabin and J. C Foster, for 
Bespondent. 

I. The statute imposes upon the sheriff the duty of keep- 
ing the property attached and taken into his possession until 
the termination of the attachment suit. Hence the plaintiff 
had no right to the hay or to call for its return until the at- 
tachment suit was terminated . That suit having been deci- 
ded in his favor, his right to the property, or its value, was 
determined. There was no violation of duty on the part of 
the sheriff, until a failure to return the property on demand, 
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or notice of the result of attachment suit. The conversion, 
therefore, was upon the demand and refusal to deliver. It 
was then that plaintiff's right of action accrued. Boyhxn v. 
Huguet, 8 Nev. 345. 

n. Whenever there is such a tortious faking or wrong- 
ful use of property as will give an immediate right of action 
to the party injured, then the value of the property at the 
time of the conversion, with interest, is the measure of the 
damages; but there can be no such rule in a case of conver- 
sion at one tiifte with a suspension of the right of action for 
months or years after. In other words, there can be no 
conversion as to a party until he either has possession of, or 
is entitled to the immediate possession of, the property 
alleged to be converted. 10 Cal. 392. 

ni. If the value of the hay at the time of sale shoull 
have governed the jury in the assessment of damages, the 
judgment can be modified, or plaintiff allowed to remit, and 
the case need not be sent back for a new trial. When, as 
in this case, the court has all the facts before it upon which 
it can render the proper judgment, it will not impose upon 
the parties the expense of a new trial. 

By the Court, Whitman, C. J. : 

Respondent's hay, in the field, was attached in a suit ulti- 
mately decided in his favor. Pending such decision, the 
sheriff baled and sold such hay for the sum of twelve hun- 
dred and seventy-five dollars; or twenty-five dollars per ton. 
In this action, respondent claiming such course to be unlaw- 
ful, seeks to recover the market value of the hay at the date 
of his demand upon the officer, which was made after the 
determination of the original suit, and some months subse- 
quent to the sale. The jury were instructed if they found 
for the respondent, to find such price, deducting therefrom 
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five dollars per ton as the expense of baling, provided under 
the evidence they deemed such work necessary to preserve 
the hay. The appellants insist that it is for the sheriff to 
decide, under the statute, what property shall be sold as 
perishable; and that property which will deteriorate in 
value, or which is expensive or difficult to preserve, comes 
within the proper and received definition of the word ** per- 
ishable." The court sustained the opposite view, and in- 
structed the jury that the sale could not be justified, unless 
it plainly appeared that the property sold was perishable, 
and could not be preserved by any reasonable care. Upon 
this theory, certain evidence offered by appellants was re- 
jected, and other action had, which was error, if the. general 
position be untenable. In ascertaining that point, all other 
objections are involved, and it would be useless to discuss 
them particularly. 

What is, or is not, perishable property, is a question 
which has been answered with considerable latitude; and 
generally, whether by express statutory provision or judicial 
interpretation, the elements of cost in preserving or danger 
of waste or deterioration in keeping have weighed in favor 
of sale. Thus in Alabama, a statute permitting a sale, prior 
to judgment, of property, " clearly of a wasting and per*- 
ishable nature," or which would " be likely to waste or be 
destroyed by keeping, " was held to allow the sale of slaves 
attached. MllarcCa Adm'rs, v. HaU, 24 Ala. 209. In most 
of the states of this Union, however, the statutes are either 
more liberal in language or more properly susceptible of a 
latitudinarian construction, than in this. The statute of 
Nevada provides: "If any of the property attached be 
perishable, the sheriff shall sell the same in the manner in 
which such property is sold on execution.'* Such property 
is sold on execution "by posting written notice of the time 
and place of sale in three public places of the township or 
city where the sale is to take place, for such a time as may 
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be reasonable, considering the character and condition of 
the property." This language is used undoubtedly to cut off 
all construction, and evidently confines the right to sell to 
such property as is necessarily subject to immediate decay; 
else the large authority to the sheriff as to, time of notice 
would never have been given: that attaches to property 
about which there is no time to deliberate, no occasion to 
ask an opinion, or order; no opportunity to pursue the usual 
forms. It was not intended to apply to siich property as 
could with ordinary or reasonable care appropriate to the 
particular species be preserved; nor is the officer under the 
statute allowed to consider the element of expense in pre- 
servation or proper keeping; it is his duty to have the at- 
tached property ready on execution or on demand of de- 
fendant if he has recovered in the action; unless compelled 
to sell because perishable; and it is no excuse for failure in 
this regard^ to claim or show, if such showing were possible 
or permitted, that the best interest of the parties was sub- 
served by a sale. Of that the officer has no authority to 
judge; if he can, as before stated, keep the property, he 
must do so. 

It might probably, frequently does, happen that the ex- 
pense of feeding or otherwise keeping or properly caring 
for live stock under attachment, is more than its value; and 
BO with goods of divers kinds and many varieties of personal 
property; but the section under which the sheriff acted has 
made no provision for sale in any such case. If in any 
such, relief is desired, it can be had upon proper showing, 
under section 595 of the Practice Act. Here, perhaps, the 
respondent was benefited by the sale of his hay; neverthe- 
less the officer was acting wrongfully in selling it, provided 
he could with ordinary and reasonable care under the sur- 
rounding circumstances have preserved it. The jury have 
found that he could have so done; they have also found that 
for its preservation baling was necessary. The only ques- 
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n that now remaiira is, what damages for this wrong the 
respondent should recover in compensation. He insists 
that he had no right ^of suit until judgment in his favor; 
consequently there was no conversion as to him until his 
demand and refusal of the sheriff; and that his damages 
should be the value of the hay at that date, with interest 
therefrom. If he were right in his premises, he might be 
sound in his conclusion; but the conversion was actual at 
the time of the sale; and that must override the constructive 
wrong arising from demand and refusal. Of course, he had 
no immediate right of possession in the property under the 
sheriff's keeping until the lien of the attachment was raised; 
but the gist of his action is upon the assumption that the 
attached property was wrongfully sold and ceased to have an 
existence in the action; then it would follow, that as the 
general owner of the property, though temporarily deprived 
of its possession by the lien of the attachment, he had a 
right to immediate decision as to his damages; though the 
payment thereof to him might be dependent on the result 
of the original suit. Briggs v. Ihylor, 35 Vt. 57. So the 
damages in this case should have been measured at the 
market value of the hay at date of sale, with interest on the 
amount therefrom; for then occurred the conversion. Boy- 
Ian V. Hugtiet, 8 Nev. 345. 

This, by the evidence, appears to have been twenty-five 
dollars per ton, or as stated in gross in the answer, twelve 
hundred and seventy-five dollars ; deducting therefrom the 
price of baling, which the jury find as a necessary expense 
to the preservation of the hay and proven to have been five 
dollars per ton, and amounting to two hundred and fifty-five 
dollars, there remains the sum of one thousand and twenty 
dollars, which the respondent should have recovered in this 
action, together with interest on such sum from the date of 
conversion. As the respondent is willing io have the judg- 
ment modified without reference to this question of interest, 
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which does not seem to have been considered at the trial, 
provided it be proper to modify the judgment in any re- 
spect, it would be futile to order the case re-tried. 

Let the principal judgment then be modified by deduct- 
ing therefrom such sum as will reduce it to one thousand 
and twenty dollars, and let that amount stand nunc pro tunc 
as the original judgment. The district court will make the 
necessary orders to carry out the judgment of this Court. 

The respondent will pay costs of this appeal. 



THE 420 MINING COMPANY, Appellant, v. THE 
BULLION MINING COMPANY, Respondent. 

Acts of Goxoress Relating to Mining Glaimb — Jcrtsdiotion op State 
GouRTS. The objeot of the acts of congress of July 26, 1868, July 9, 1870, 
and May 10, 1872, in relation to the location of mining claims, was not to 
confer any additional jurisdiction upon the state courts, but to require par- 
ties protesting against the issuance of a patent to try the right of possession 
and have the controTersy determined in the state courts by the same rules, 
and governed by the same principles, and controlled by the same statutes, 
that apply in other cases. 

Statute op LiiirrATioNS as to Mining Glaims. The act of congress of 1872, 
in relation to the location of mining claims and the determination of the 
right thereto in case of conflict (U. S. Stats. 1872, 91, Sec. 7), does not pre- 
vent the application of the state statute of limitations : on the contrary, an 
actual, exclusive and uninterrupted adverse possession for the statutory 
period constitutes a complete bar. 

Pendbnct of Ejectment Dobs not Estop Plaintiff from Glatmino Adverse 
Possession. The pendency of a suit to recover possesuon of real estate 
does not estop the plaintiff, in case of a suit subsequently commenced 
against himself, from setting up the statute of limitations and claiming 
rights and privileges under it 
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Forcible Porskssidn— No Infbrexcb op Holding as Tenant ly Common with 
Person Ousted. Where a person, who had brought a suit in ejectment 
for a mining claim, afterwards forcibly ousted defendant and thencefor- 
ward held actual and eTcciusive possession : Held, in a subsequent suit by 
the party ousted, that it was not to be inferred that the party ousting did 
not hold such possession adrersely to the party ousted. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 

The property in controversy in this case consisted of four 
hnndred and twenty feet of mining ground on the Coinstock 
Ledge, next south of the ChoUar claim, in Storey County. 
The facts are fully stated in the opinion. There was a judg- 
ment for defendant. Plaintiff moved for a new trial, which 
was refused, and it then appealed from the judgment and 
order. 

Lewis & Deal, for Appellant. 

I. The statute of limitations of this State cannot have 
any application^ because no act of a state can cut off or limit 
rights conferred on the citizen by the federal government. 
The act of congress authorizing the location of mining claims 
confers upon the locators certain rights, under certain con- 
ditions. When these conditions are performed by the miner, 
state laws cannot deprive him of rights so conferred. To 
hold that it can is to make the state superior to the federal 
government in the disposition of its own property; to invest 
the state with the power of defeating the bounty of congress, 
and to virtually annul its laws. Take the case of a pre- 
emptor: surely if he has complied with all the acts of 
congress, it cannot be successfully maintained that the state 
can by any character of act deprive him of his right to a 
patent upon his application for one. That case is no stronger 
than this. 
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n. Again, the statute pleaded in this action is the statute 
governing the recovery of the possession of mining claims. 
That is not the character of this action. This is an action 
authorized by an act of congress and is simply to try the 
right to patent or rather to determine who has the better 
right under the acts of congress and the rules and regula- 
tions of miners. It may be admitted that congress cannot 
confer jurisdiction on a state court; but it is not necessary to 
claim that it could. The court, by virtue of its common law 
powers, would have jurisdiction of the question without such 
act. But when it assumes jurisdiction in such case, it must 
look to the acts of congress to ascertain the rights of the 
parties; congress has full power to make the decisions of the 
local courts on any such questions binding on its land officers; 
and this is about all the act of congress amounts to in the 
matter of jurisdiction. It does not confer jurisdiction, but 
only provides that the decision of the state courts shall be 
received by the officers of the land office as evidence upon 
the question as to which party may be entitled to a patent. 
It confers rights upon persons taking up a mining claim, 
doing a thousand dollars' worth of work on it, and who con- 
form to the requirements of the rules and regulations of the 
miners. How then can an act of the State deprive a person, 
who has brought himself within the acts of congress, of the 
rights so conferred on him ? 

m. Again, the statute cannot be relied on because in an 
action brought by the Bullion Company in 1865, it alleged 
the possession of the 420 Company, and that action remained 
pending until June, 1872, less than two years before the 
bringing of this action. That action was a continuing alle- 
gation or admission that the 420 Company was in possession 
up to the time the action was dismissed; and it can not now 
come in and against the same party stultify itself by alleging 
that the 420 Company has not been in possession within two 
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yeaxs. 2 Grant's Cases, 60; 1 Greenleaf on Ev. Sec. 27. 
Hence, so far as the defendant is concerned, the 420 Com- 
pany was in possession up to Jtme, 1872. But independent 
of this, to make a claim adverse so as to put the statute of 
limitations in motion, the possession must be open and noto- 
rious. There is no finding to that effect here. 

L, Aldrich and 0. E, De L(mg, also for Appellant. 

2>. ^{xUr, for Respondent. 

I. This suit was based on sec. 256 of the Practice Act. 
To maintain it, it was necessary for the plaintiff to show 
that at the time of the commencement of the action it was 
in the actual possession of the claim in dispute. It failed 
completely to do so. There is not a scintilla of evidence in 
the entire record even tending to establish that fact; on the 
contrary, it clearly appears that at the time of the com- 
mencement of the action the defendant was in the exclusive 
adverse possession of the premises sued for, and had been 
in such possession for years prior thereto. 

n. The complaint in the case of the Bullion Company v' 
420 Company was in ejectment, and contained the ordinary 
allegations of title in the plaintiff, and ouster by the de- 
fendant. It was nothing more than a statement made on 
behalf of that company by the attorneys and the secretary, 
who verified it. It was not made by the corporation, and 
was in no sense a statement or declaration of that body, 
and consequently no clause in it can be held as an admission 
of the corporation. The statement then made was that the 
420 Mining Company had in the year 1865 forcibly entered 
upon the groimd now in dispute, and was at the time in pos- 
session of the same; nothing more. It was a declaration 
made on that day, and so far as being an admission, it 
ended at that time. Admit then that we are estopped from 
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denying the so-called admission, we lose nothing by it, for 
we are thereby only prevented from denying that the 420 
Company was in possession on the day before mentioned. 

m. It deyolyed upon plaintiff, under the statute of lim- 
itations, to show that it was seized or actually possessed of 
the mining ground sued for within two years next before the 
commencement of the action. GottschaU v. Mdsing^ 2 Nev. 
185; ChoUar Co. v. Kennedy, 3 Nev. 361. This it did not 
show. On the contrary, it appears that defendant had been 
in the actual, exclusive, and uninterrupted possession of the 
premises, claiming title thereto, and holding adversely to 
the plaintiff for more than seven years next before the com- 
mencement of the action. That constituted a complete bar 
to the action under the rules applicable to other real estate, 
which, by the terms of the law, are made applicable to min- 
ing claims. The claim that the finding was insufficient to 
justify the operation of the statute because it failed to assert 
the possession of the defendant as '' open and notorious," is 
not justified by statute or decision. That is an element of 
evidence, b^t not a subject of finding. A finding is suffi- 
cient if it follow the language of the statute. 

rV. If plaintiff ever had a cause of action, it accrued in 
1865. We then forcibly ejected its agents and assumed 
exclusive possession of the premises. The plaintiff knew 
that fact. It could have then, commenced its suit. The 
^tute commenced to run in 1865, and there was no attempt 
to interrupt it for seven years. The fact that defendant 
commenced a suit in 1865 does not relieve plaintiff from the 
effect of the statute. 

By the Court, Hawley, J. : 

This action was commenced on the 29th day of Novem- 
ber, 1872. It is alleged in the complaint that plaintiff is 
now, and it and its grantors have been since 1859, the own- 
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ers of, in the possession of, and entitled to the possession of 
certain mining ground, consisting of four hundred and 
twenty feet (described by metes and bounds); that the de- 
fendant claims an estate or interest therein, adverse to 
plaintiff, and that said claim is without any right; that on 
the 16th day of November, 1865, the Bullion Mining Com- 
pany, defendant herein, commenced an action in the District 
Court of Storey County against the plaintiff to recover pos- 
session of said mining ground, ''which said action was 
entitled 'Bullion Mining Co. plaintiff, v. Four Twenty Mining 
Co. defendant;' " "that on the 27th day of November, 1865, 
this plaintiff, then defendant, duly filed and served its an- 
swer to the complaint in said action, specifically denying 
every material allegation in said complaint; that thereafter 
and before the dismissal of said action as hereinafter set 
forth, said Bullion Mining Company filed its application 
with the register of the land office at the City of Carson, 
State of Nevada, for a patent from the government of the 
United States to certain mining ground, and included in 
said application the four hundred and twenty feet of mining 
ground hereinbefore described; that the Four Twenty Min- 
ing Company in due time filed its protest to said application 
for patent, setting up its adverse claim to the northern part 
or portion to the extent of four hundred and twenty feet of 
the mining ground embraced in said application, and, among 
other matters, set forth the pendency of said action, and 
thereupon all proceedings in said application for patent were 
stayed; that thereafter and on, to-wit: the 5th day of Octo- 
ber, A. B. 1868, the said action was stricken from the cal- 
endar of said court and the papers therein sent to the clerk's 
office, subject to reinstatement, and that on, to-wit: the 3d 
day of June, A. D. 1872, on motion of counsel for plaintiff, 
said Bullion Mining Company, said action was placed on the 
calendar, and on motion of same counsel was dismissed, in 
the absence of, without the knowledge of, and without 
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notice to, the defendant, the Four Twenty Mining Company, 
or its counsel, of either or any of said motions; and that 
the said Four Twenty Mining Company or its counsel had 
no knowledge of the action of said plaintiff until after the 
filing of a certificate of dismissal of said action with the 
register of the land office aforesaid." 

It is further alleged: "that the rights of the respective 
parties to the possession of the said mining ground and 
premises have never been judicially determined, or settled, 
or in any manner adjusted." The prayer is that the defend- 
ant may be required to set forth the nature of its claim; that 
it be decreed and adjudged ''that the defendant has no 
estate or interest whatever in or to said mining ground, and 
that the title of plaintiff is good and valid; that the defend- 
ant be forever barred from asserting any claim whatever to 
said mining ground," etc. 

The defendant, in its answer, denies the ownership and 
possession of plaintiff and avers ''that at the commence- 
ment of this action, and for a long time prior thereto, it 
was, and still is, the owner of and in the possession of and 
entitled to the possession of said mining ground * * and 
every part thereof." And for further answer, pleads the 
statute of limitations. 

The cause was tried before the court without a jury. 
From the findings of the court it appears "that sometime in 
the fall of 1859, a shaft was commenced on the northern end 
of the ground in dispute in this action by some persons 
claiming to represent a company called the 420 Company, 
and thereafter down to the early part of the year 1863, work 
was done in three different shafts on the ground in dispute, 
by persons claiming to work for a company called the 420 
Company; that no further work for any company of that name 
is shown to have been done until sometime in the year 1865, 
when some persons commenced work in a shaft on said 
ground claiming to work for the 420 Company, and contin- 
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ued there for a short time nntil ejected by the emplpyees of 
defendant, as hereinafter stated." (Finding 3.) " That the 
agents of defendant, in the year 1865, forcibly ejected from 
the mining ground in dispute in this action, the persons 
mentioned in finding 3 as working thereon fcr the 420 Com- 
pany, and from that time until the commencement of this 
action and imtil this trial, the defendant has been in the 
actual, exclusive and uninterrupted occupation and posses- 
sion of all of the mining ground in dispute in this action, 
* * claiming title thereto, and claiming the same adversely 
to this plaintiff." (Finding 9.) These findings are fully sup- 
ported by the evidence. The commencemjent, pendency and 
dismissal of the suit entitled *' Bullion Mining Co. v. Four 
Twenty Mining Co.," is set forth in the findings substantially 
as alleged in plaintiff's complaint. The complaint in that 
action was verified by George W. Hopkins, secretary of said 
Bullion Mining Company. It was alleged in said complaint 
that the Bullion Mining Company was the owner of, and en- 
titled to the possession of, the mining groimd in dispute in 
this action; that the Four Twenty Mining Company had 
wrongfully and unlawfully entered upon, taken possession 
of, and ousted the plaintiff from said mining ground, and 
was still in possession thereof, claiming adversely to the 
Bullion Mining Company and refuses to permit the Bullion 
Mining Company to possess, use or occupy said mining 
ground, or any part thereof, **in common with the defend- 
ant or otherwise." 

1. To avoid the statute of limitations, it is claimed by 
appellant that this action is brought und)Br an act of con- 
gress; and hence, that the limitations provided for by the 
statute of this State do not apply. The act of congress 
provides that where an adverse claim is filed within the time 
and in the manner specified in said act, certain proceediogs 
" shall be stayed until the controversy shall have been set- 
tled or decided by a court of competent jurisdiction, or the 
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adverse claim waived. It shall be the duty of the adverse 
claimant, within thirty days after filing his claim, to' com- 
mence proceedings in a court of competent jurisdiction, to 
determine the question of the right of possession and prose- 
cute the same with reasonable diligence to final judgment, 
and a failure to do so shall be a waiver of his adverse claim." 
The act further provides that *' after such judgment shall 
have been rendered, the party entitled to the possession of 
the claim * * may * * * file a certified copy of the 
judgment-roll with the register of the land office," and upon 
compliance with this and other provisions in said act, ''a 
patent shall issue thereon for the claim, or such portion 
thereof as the applicant shall appear, from the decision of 
the court, to rightly possess." (U. S. Stats. 1872, 91, Sec. 7.) 
Congress did not by the passage of this act, or by the acts 
passed July 26, 1866, and July 9, 1870, confer any additional 
jurisdiction upon the state courts. The object of the law, 
as we understand it, was to require parties protesting against 
the issuance of a patent to go into the state courts of com- 
petent jurisdiction and institute such proceedings as they 
might under the different forms of action, therein allowed, 
elect; and there try **the rights of possession" to such 
claim and have the question determined. The acts of con- 
gress do not attempt to confer any jurisdiction, not already 
possessed by the state courts; nor to prescribe a different 
form of action. If the parties protesting are in possession 
of the ground in dispute, they can bring their action under 
sec. 256 of the Civil Practice Act (Stats. 1869, 239,) or, if 
they have been ousted from the possession, they could bring 
their action of ejectment; and in either action *'the rights 
of possession " to such claim could be finally settled and 
determined. We are of opinion that when the action is 
brought, whatever may be its character, it must be tried by 
the same rules, governed by the same principles, and con- 
trolled by the same statutes that apply to such actions in 
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our state courts, irrespective of the acts of congress. The 
fact, as found by the court, that the defendant had been in 
the actual, exclusive and uninterrupted occupation and pos- 
session of all the mining ground in dispute, claiming title 
thereto adversely to plaintiff for more than seven years prior 
to the commencement of this suit, constitutes a complete 
bar to this action. 1 Comp. Laws, 243, 244, Sees. 4, 5. 

To have maintained any action in our State courts '* to 
try the rights of possession " to a mining claim, the plaintiff 
must have shown that it, or those through or from whom it 
claims "were seized or possessed of such mining claim, or 
were the owners thereof, according to the laws and customs 
of the district embracing the same, within two years before 
the commencement of such action." 1 Comp. L. 1019, Sec. 4. 

2. But it is argued by appellant's counsel that owing to 
the pendency of the suit of the **Bullion Mining Co. v. Four 
Twenty Mining Co.," until June, 1872, the defendant in this 
suit is concluded from asserting any rights or privileges 
under the statute of limitations. ^This position is sought to 
be maintained upon the theory that the defendant by allow- 
ing that suit to remain is estopped from proving, in this 
action, that the Four Twenty Mining Company was not in 
possession at the time of the dismissal of said suit, counsel 
claiming that as long as said suit remained pending in said 
court it amounted to a continuous allegation, from day. to 
day, that the Four Twenty Mining Company was in posses- 
sion; and that said suit not having been dismissed until the 
3d day of June, 1872, the statute did not begin to run until 
that time. 

We consider this position wholly unsupported by reason 
or authority. The general doctrine announced in the author- 
ities cited by appellant to the effect that no man can take 
advantage of his own wrong and theieby sustain a defense 
of which in conscience he ought not to be permitted to avail 

17 
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himself, has no application to this case. The averment in 
the complaint that on a certain day the Four Twenty Mining 
Company was in possession of certain mining ground was a 
mere statement or declaration, subject to amendment and 
susceptible of proof. But if treated as a solemn admisaion it 
wotdd only amount to a continuous allegation that on the 
16th day of November, 1865, the Four Twenty Mining Com- * 
pany was in possession of said ground — a fact which defend- 
ant in this suit does not attempt to deny. The fact then of 
the pendency of such a suit in no wise estops the plaintiff 
from pleading the statute of limitations; If the agents, 
servants and employees of plaintiff were forcibly ejected from 
the ground in dispute in 1865, it must have known the time 
when it occurred. It must also have known that defendant 
was in possession claiming the ground adversely to it, and 
it was not, by any act of this defendant, prevented from 
commencing an action to preserve its rights to said ground 
before the period prescribed by the statute of limitation had 
expired. It cannot plead^ignorance of the law or the laches 
of defendant in not bringing the former case to trial or 
having it dismissed, as an excuse for not asserting its rights 
until the same were barred by the statute. 

3. The findings of the court are sufficient to show that 
the possession of defendant was '*open and notorious." 
The objections urged by appellant upon this point are 
clearly untenable. 

4. Appellant contends that the entry of defendant in 
1865 should be construed simply as an assertion of the 
rights it claimed in the action of ejectment. The averments 
of the complaint in said action, although subject to criti- 
cism, will hardly justify the position upon which said claim 
is founded, to wit: that the defendant claimed merely a right 
of tenancy in common with the plaintiff. When the plaintiff 
was forcibly ousted the defendant claimed the whole of the 
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ground in dispute, and has ever since had the actual and 
exclusive possession thereof, claiming the same adversely to 
the plaintiff. This fact entirely destroys the conclusion 
sought to be maintained by appellant. 
The judgment of the district court is affirmed. 



WILLIAM R. STBEET, Eespondent, v. LEMON MILL 
AND MINING COMPANY, Appellant. 

Konci OF MonoN fob Nbw. Tbiai<, without Spscifzino Gbottkds, Insuffi- 
dEKT, — A notice of motion for new trial, which fails to designate the 
gTOnnds upon which the motion will be made, is insufficient 

Defbctiye NoncK fob Nkw Tbiaii not Helped bt Statement. — The language 
of section 197 of the Practice Act, requiring a notice of motion for new 
trial to " designate generally the grounds upon which the motion will be 
made," is clear, plain and explicit; and a disregard of it is not helped 
out by designating the grounds in the statement. 

m 
Appeal from the District Court of the Sixth Judicial Dis- 
trict, Lander County. 

This was an action to recover the possession of a certain 
mining claim, known as the "Hidden Jewel," in Eureka 
Mining District, Lander County. There was a verdict and 
judgment for plaintiff. Defendant moved for a new trial 
and gave notice of the motion as stated in the opinion. The 
motion being overruled, defendant appealed from the order 
and judgment. 

A. iL SUlhouse, for Bespondent. 

Bespondent objects to the consideration of any objections 
of appellant, because no notice of motion to move for new 
trial was ever given in the court below. That which pur- 
ports to be such notice states no^'grounds upon which such 
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motion will be based. It fails to comply with the require- 
ments of the Practice Act in an important particular, and 
for that reason is radically defective, and respondent's mo- 
tion to dismiss should have prevailed. Worthing v. Catts, 8 
Nev. 12'J; Practice Act, Sec. 197; Sherwood v. Sissa, 5 
Nev, 349. 

Thomas Wr^n, for Appellant. 

I. Counsel for defendant gave notice that they would 
'*move for a new trial upon statement hereafter to be filed." 
This was equivalent to notice that they would not make the 
motion upon either of the first, second, third or fourth subdi- 
visions of section 195 of the Practice Act, but that the motion 
would be made upon one or all of the last three subdivisions. 
The notice was followed by the filing and service of a state- 
ment on motion for a new trial, stating the grounds gener- 
ally, and also particularly. Is this not a substantial com- 
pliance with the statute ? In the case of Ccddwell v. Greeley, 
the court held that ** courts should be liberal in allowing 
amendments to defective statements on motion for new 
trial," etc. 5 Nev. 258. Should courts not be equally lib- 
eral in the construction of statutes, in order that justice 
may be done, and parties not deprived of their property for 
the want of exact technical compliance with the statute ? 

By the Court, Hawley, J. : 

This appeal is from an order of the court below refusing 
a new trial. Respondent objects to any consideration of 
appellant's statement and claims that no notice of intention 
to move for a new trial was ever given as by law required. 
The notice given by appellant reads as follows : " Take no- 
tice that said defendant hereby moves the said court to set 
aside the verdict and judgment rendered and entered in the 
above entitled cause and to grant a new trial of said cause ; 
said motion is based upon a statement to be hereafter filed.'* 
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The Practice Act provides, that the party intending to 
move for a new trial shall give notice of the same within a 
specified time, and that ''the notice shall designate gener- 
ally the grounds upon' which the motion will be made." 
Stats. 1869, 226, Sec. 197. Does the notice given by appel- 
lant comply with this provision ? We think not. The no- 
tice of intention to move for a new trial is independent of 
the affidavit and statement provided for in section 196. It 
must be based on one or more of the grounds mentioned in 
section 195; and the grounds relied upon must be generally 
stated in the notice. The language of the statute is clear, 
plain and explicit, and there is no excuse for such disregard 
of its express provisions. 

In Wo7ihi7ig Y. Cutts, this Court held that the Practice Act 
did not require that the statement should designate the gen- 
eral grounds of error relied upon, and added that * ' the no- 
tice of motion is required to state generally the grounds 
of error." 8 Nev. 120. In Flateau v. Lubeck, (24 Cal. 365) 
it was held that the use of the statement was ** dependent 
on a valid and effectual notice. No statutory notice of in- 
tention to move for a new trial having been given, and the 
proper objections having been made by respondent, it fol- 
lows that appellant^s statement could not be made the foun- 
dation of a motion for a new trial. Flateauv. Lubeck, supi-a; 
Zenith 0. and S. M. Co. v. Irvine, 32 Cal. 303; Wright v. 
SnowbaU, 45 Cal. 654; Calderwood v. Brooks, 28 Cal. 154. 

The order denying a new trial is affirmed. 
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FRANK WHEELER, et a?., Appellants, v, THE FLO- 
RAL MILL AND MINING COMPANY, Respondent. 

Subscription Aorbement Where no Patee Named— Construction. Where 
certain persons subscribed money towards building a quartz mill, in which 
all the subscribers were to be interested ; and the subscription paper, with- 
out naming any payee, provided that the money was to be paid in such 
manner and at such time as the majority of the subscribers might order : 
Eddy that the subscription was for the mutual benefit of all the subscribers. 

Pleading a Conclusion of Law. An averment that certain parties became 
subscribers to the capital stock of a corporation by signing and delivering 
an agreement among themselves is not a statement of any fact, but of a 
mere conclusion of law. 

Recovery of Subscription — Mutuality between Parties. Where it is attempted 
to recover subscriptions, it must appear that' there is mutuality between 
the parties, and that the terms of the agreement have been complied with. 

Fact not Properly Pleaded not Properly Found. Where in a suit to 
foreclose a mechanic's lien in which defendant claimed a set-off, the 
court found as a fact that the claim was " a proper matter of offset,'' but 
there were no proper averments in the answer upon which to base such 
finding : EJddf that the fact waf not properly found. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County. 

This was an action commenced by Frank Wheeler an4 
George W. Arnold, composing the firm of Frank Wheeler & 
Co., against the defendant, for iiie purpose of foreclosing a 
mechanic's lien for hardware, sold and delivered, amounting 
to seventeen hundred dollars and upwards. A number of 
oth^r lien-holders intervened and set up their claims. The 
decree was in favor of the plaintiffs and intervenors fore- 
closing the respective liens; but in the case of the plaintiffs' 
claim there was a set-off of one thousand dollars allowed, 
reducing the judgment on their lien to $766.30. Wheeler & 
Co. appealed from the judgment. 
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A. B. Hunty for Appellants. 

I. The averment that plaintiffs became subscribers to the 
capital stock, etc., is simply a conclusion of law and leaves 
defendant in the position that it must maintain its off-set on 
the naked agreement alone or fail. 

n. The agreement referred to no corporation formed or 
about to be formed. Plaintiffs never agreed to take stock 
in the corporation of defendant or any other corporation. 
To hold that defendant could maintain an action on its an- 
swer for the recovery of the $1,000, would be to make an 
entirely new and different contract for plaintiffs; not to en- 
force the one they made. 

m. The agreement set forth in the answer is between 
the subscribers for their benefit and does not either hint or 
even suggest the existence or possible formation of any cor- 
poration, either foreign or domestic. If the agreement had 
been to take stock in any corporation, it could not be 
enforced by the corporation without tendering the stock. 

Thornton & Kettey^ for Eespondent. 

I. The averment in the answer, ^'that the plaintiffs be- 
* came subscribers to the capital stock," etc., being a conclu- 
sion of law, is surplusage. The averment of the signing 
and execution of the instrument set forth, is a sufficient plea 
of the contract and places it before the court for construc- 
tion. 

' n. The agreement was a contract between two or several 
persons for the benefit of another, upon which the third 
party may maintain an action, and that without assignment, 
transfer or formal act of ratification. Carmegie v. Morrison, 
2 Met. 401; Lawrence v. Fox, 20 N. T. 269; Farley v. Cleave- 
land, 4 Cow. 432; 9 Cow. 639; 2 Denio, 45 ; 4 Denio, 97; 
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1 Johns. 140; 17 Mass. 400; 7 Gush. 340; 10 Mass. 287; 1 
Ventries 318; Comp. 443; 1 Boss. & Pull. 101 in notis; 
Lolly V. Haysy 5 Adol. & Ellis, 548. 

III. No question can be made as to the intent of the 
parties, apparent upon the face of the instrument. The 
enterprise was halting and motionless upon the road to 
completion and successful operation, for want of the neces- 
sary funds. Its need of money was urgent and immediate. 
A denial that the moneys subscribed were needful for instant 
expenditure^ for the completion of the mill would be frivolous 
and without foundation. Payment upon the order of a 
majority of the subscribers was an immediate duty, without 
which further progress in the common enterprise was impos- 
sible. The court below did not find the precis^ day upon 
which the majority of the subscribers fixed the time of pay- 
ment. An implied finding will be presumed, that the reso- 
lution was passed at a time convenient and seasonable to 
effectuate the purposes of the movers of the undertaking. 
It is to be presumed that this Court will hesitate to assume 
a fact contrary to the implied declaration of the managers 
of the company. 

By the Court, IIawley, J. : 

Respondent is a corporation, and in this action claimed 
and obtained an offset of $1,000 against the mechanic's lien 
sought to be foreclosed by appellants. The agreement un- 
der which the offset was claimed and allowed, reads as fol- 
lows : ' 

'* Whereas it has been proposed to build a quartz mill at 
Pioche, Lincoln County, State of Nevada, (to be situated with- 
in the limits of said town of Pioche) the capacity of said mill 
being ten stamps with furnace, all complete in working order; 
and whereas, it is proposed to have the citizens of Pioche, 
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whether in their capacity as miners, mechanics, or others, 
to hold an interest in the ownership of said mill, it has been 
decided to receive subscriptions for the carrying out of the 
enterprise, in such manner and method as a majority of the 
subscribers hereto may elect; and whereas the sum of fifty 
thousand dollars in gold coin will be the utmost limit of 
amount of money desired for the enterprise, we, the under- 
signed, do hereby agree and promise to pay the several sums 
set against our names towards the amount desired, and in 
such manner and at such times as the majority of the under- 
signed may order. Pioche, May 30, 1873. 
Fbank Wheeler & Co., .... $1,000." 

This agreement was signed by sixteen others, and the 
subscriptions amounted in the aggregate to $35,000. It was 
not signed by respondent. It is apparent upon the face of 
this agreement that the subscribers were to have an interest 
in the mill; it was to be of the capacity of ten stamps; was 
to be built within the limits of the town of Pioche, and was 
not to cost over $50,000. The subscribers were to meet 
after the subscriptions were obtained and a majority were to 
elect the manner and method in which the proposed enter- 
prise was to be carried out. 

It will be observed that appellants did not tmdertake to 
pay "The Floral Mill and Mining Company," nor any par- 
ticular person or corporation, the amount of their subscrip- 
tion. It was not a subscription for the benefit of another, 
but for the mutual benefit of all the subscribers. As a safe- 
guard, it was provided that a majority of the subscribers 
sl^ould designate the manner, and direct the method, in 
which the enterprise was to be conducted. Whether they 
were to proceed by acts of incorporation, or otherwise, is 
not expressed in the agreement, and the respondent has 
failed to allege any fact connecting itself with the sub- 
scribers. The averment that appellants became subscribers 
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to the capital stock of respondent "by signing and de- 
livering " said agreement, is not a statement of any fact, 
but a mere conclusion of law. The only other averment in 
the answer tending to connect respondent wi£h the subscri- 
bers, to wit, that **the majority of the said persons, who 
signed said agreement, ordered that the several sums therein 
specified and set against the names of the said signers should 
be paid to the said company (respondent) on demand" is 
insufficient. The answer fails to state what interest, if any, 
the appellants were to have in the property. It does, not 
giye the capacity of the mill, nor state its cost; nor does it 
appear therefrom, that the majority of the subscribers ever 
decided the manner and method ** for the carrying out of 
the enterprise." In fact, there are no averments in the 
answer sufficient to show any mutuality between appellants 
and respondent, or that the terms of the agreement have 
been complied with. Unless such facts are alleged and 
proved the respondent is not entitled to recover the amount 
of appellant's subscription. Oof v. Winchester College, 6 
Bush. Ky. 444; Machias Hotel Company v. Coyle, 35 Maine 
410; Atlantic Cotton Mills v. Abbott , 9 Cush. 425; Dcdrymple 
V. Lanmauy 23 Md. 399; Berry v. Yatts, 24 Barb. 202. The 
court found as a fact, that the offset pleaded by respondent 
was a "proper matter of offset;" but we cannot presume 
that this fact was properly found, because there were no 
averments in the answer to base such a finding upon. Bar- 
ron V. Fririk, 30 Cal. 489; Burnett v. Stearns, 33 Cal. 473. 

The judgment, allowing the offset of $1,000, is reversed 
and the cause remanded for a new trial. 
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W. p. WAEEEN et cd., Eespondents^ v. JOHN QUILL 
et al., Appellants, 

Findings, When Attackable as Against Etidekcb. A motion for new trial 
on the ground that the evidenice is insufficient to justify the findings, based 
upon the alleged existence of a proven fact not noticed in the findings, can- 
not be sustained, unless it appear that the complaining party requested a 
finding upon the subject 

Omission in Findings op Facts of Defense. Where certain facts have been 
found which are warranted by the evidence, but there is an omission to find 
on an issue of fact essential to the determination of the rights of the losing 
party, such party should except to the findings as defective and point out 
the issue upon which he desires a finding ; and if he fails to do so the judg- 
ment will not be reviewed. 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

This was an action by W. P. Warren and Olive Warren 
against John Quill and Timothy Conley, to restrain the de- 
fendants from diverting the waters of a certain stream taking 
its rise in the foot hills and flowing over the lands of plain- 
tiff in Ormsby County. There were findings and decree in 
favor of plaintifls. Defendants moved for a new trial, which 
was denied; and they then appealed from the judgment and 
order. 



EUis & King^ for Appellants. 

I. The stream in controversy has its source in a natural 
spring on the defendants' lands and flows thence to and upon 
the lands of plaintiffs. The only proof of any user or diver- 
sion of the water by the plaintiffs is their taking it after it 
reached their lands and using it for irrigation. The evi- 
dence also shows that the waters of the stream can be profit- 
ably used upon defendants' lands for irrigation; that their 
lands are such as to require irrigation, and that the waters 
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of the stream in controversy would be valuable to defendants 
for irrigation. The findings and conclusions of law, there- 
ff om, are against the evidence, and the decree against the 
law. 

II. The decree fails to respect defendants' right to use 
the stream for stock or domestic purposes — in fact, severs 
it from their land even while it is finding its course over it, 
and virtually gives the plaintiffs a right to the very corpus 
of it when so passing. 

Robert M. Clarke, for Respondents. 

I. The evidence supports the facts found; in other words, 
no fact found is contradicted by the proof. The most that 
can be said is that the court omitted to find these facts upon 
which defendants relied for their defense. But no applica- 
tion was made to have additional facts found; no suggestion 
was made that the findings were defective; nor were the 
findings excepted to in the court below. The defendants 
cannot now object for the first time that the findings were 
defective, or that there were no findings respecting their 
defense. Comp. Laws, Sec. 1669; MorriU v. Cliapman, 34 
Cal. 251; 25 Cal. 301. 29 Cal. 139; 41 Cal. 97; 35 Cal. 188 ; 
36 Cal. 197; 45 Cal. 275; Hixon v. Brodie, 33 Cal. 237. 

II. It is true, as stated by counsel, that where appropria- 
tion is not the rule, each riparian owner is entitled to a 
reasonable use of the water as it passes along. But it is 
equally true that no use is reasonable which works actual 
injury and substantial damage to a proprietor below. Tho* 
reasonable use contemplated by the authorities is such as is 
consistent with the use by others having similar rights; and 
no use can be reasonable which destroys the rights of others 
or which wholly deprives others of the benefits of the str/Bam. 
To hold it a reasonable use by appellants to turn the entire 
stream out upon their land, and thus deny plaintiffs any part 
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of the water for irrigation or for domestic purposes, would 
destroy the common right to the stream, and establish the 
doctrine that one owning or acquiring land at the source of 
a stream may take the water and use it and deprive others 
below of it, no matter what their rights or necessities may be. 

ill. There is nothing in the suggestion that the decree is 
too broad. It is like all decrees in similar cases, general in 
its terms, making no exceptions in favor of those natural 
rights — such as quenching thirst — which are excepted in the 
very nature of things, and with which courts cannot and do 
not attempt to deal. 

JEUts & King, for Appellants, in reply: 

The express findings do not support the judgment; or in 
other words, the judgment is not fully or sufficiently sup- 
ported by the express findings. It can not be supported at 
all without a finding express or implied, that defendants' 
lands are not above those of plaintiffs' on the stream. With- 
out such an implied finding (for confessedly it is not ex- 
pressly found) the findings in the case do not raise any con- 
clusion of law whatever. 



By the Court, Hawley, J. : 

This cause was tried before the court without a jury. 
The court found the following facts: 

*'l. The plaintiffs * * are and were at the time alleged 
in the complaint the owners of in fee simple and in the pos- 
session of the land yid premises described in the complaint. 

*'2. The stream of water mentioned in the complaint 
flows in a natural channel over, through, and upon said 
land, and supplies the plaintiffs in part with water for stock 
and domestic purposes, and to irrigate said land and the 
crops grown thereon. 
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'' 3. The waters of said stream and all thereof are neces- 
sary for the irrigation of plaintiffs' said land and the crops 
grown thereon, and for their stock and domestic purposes. 

" 4. That in the year A. D. 1865, in the month of May, 
the plaintiffs' grantors appropriated all the waters of said 
stream for the irrigation of said land and for stock and do- 
mestic purposes, and ever since then, (except on the 12th 
day of August, A. D., 1871, when the same was diverted by 
the defendants) the plaintiffs and their grantors have used 
said water under claim of right, and adversely to all persons 
for the irrigation of said land, and for stock and domestic 
purposes during the irrigating season of each year. 

'' 5. That on the 12th day of August, A. n. 1871, the de- 
fendants wrongfully and unlawfully diverted the water 61 
said stream from the channel thereof, and deprived plaintiflb 
of the use thereof, to their injury md damage. 

''As conclusions of law the court finds that plaintiffs are 
entitled to have and use the waters of said stream, and the 
whole thereof, for the irrigation of said land, and for stock 
and domestic purposes." 

Defendants moved the court for a new trial, which was re- 
fused. Hence this appeal. The only objection urged by 
appellants is that the evidence adduced at the trial and em- 
bodied in the statement, '' is insufSicient to justify the find« 
ings, decision and judgment of the court, and that the same 
are against law." This objection is based upon an alleged 
fact which does not appear in the findings of the court, viz. : 
That the stream in controversy has its source in a natural 
spring on appellants' land, and fiows thence to and upon the 
land of respondents. It is contended by respondents that, 
inasmuch as no application was ma^ to have additional 
facts found, no suggestions that the findings were defective, 
no exceptions taken to the findings, and the evidence being 
sufficient to support the facts as found, the judgment should 
be affirmed. 
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The statate regulating appeals provides that ''in cases 
tried by the court, without a jury, no judgment shall be 
reversed for want of a finding, or for a defective finding of 
the facts, unless exceptions be made in the court below to 
the finding or to the want of a finding; and in case of a de- 
fective finding, the particular defects shall be specifically 
and particularly designated; and upon failure of the court 
below to remedy the alleged error, the party moving shall be 
entitled to his exceptions, and the same shall be settled by 
the judge as in other cases." Comp. Laws, 1669. 

In McClushy v. Oerhauaer, appellant sought to reverse the 
judgment because the court below failed to find a certain 
fact. The record failed to show that the fact was called to 
the attention of the court below, "or that any exception was 
taken to that failure on the part of the court;" and it was 
held that "when an exception is not taken in such case, the 
judgment wiU not be revised." 2 Nev. 52. 

The same statute came up for consideration in Whitmore v. 
Shiverick, wherein the Court said "it would have been more 
satisfactory if the findings had been more explicit as to the 
tenure" by which certain property was held; and, after citing 
portions of the statute, added, "in this case it seems to us, 
if the plaintiff thought this finding not sufficiently specific 
* * * he should have excepted to this finding, pointing 
out its particular defects. In the absence of such excep- 
tions, we think it sufficient to support the judgment." 3 
Nev. 312. 

Again: In the The State v. The ManhoMan S.'JU, Co., where 
the Court held " that in some respects the court below was 
not sufficiently specific in its findings " — the Court said, " to 
make this objection* available on appeal, application should 
have been made in the district court to correct or amend it« 
findings. Nothing in the record appears showing that this 
was done. The point of objection cannot be raised for the 
first time in the appellate Court." 4 Nev. 336. 
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A similar statute, under various objections taken to ap- 
peals from judgments, and to statements on motion for 
new trial, has frequently been presented to the supreme 
court of California for interpretation, and it has universally 
been held that unless objections are made and exceptions 
taken to the findings, as specified in the statute, there is no 
necessity for a finding of all the facts in issue. Warner v. 
Holman, 24 Cal. 229; Cook v. Faih de la Guerra, 24 Cal. 
241; Lyons v. Leiniback, 29 Cal. 140; Lucoo v. The City of 
San Francisco, 28 Cal. 596; James v. Williams, 31 Cal. 212; 
Merrill v. Chapman, 34 Cal. 252; 35 Cal. 87; Smith v. Cush- 
hig, 41 Cal. 99; Foppe v. AlJieam, 42 Cal. 617. 

Each party is undoubtedly entitled to a finding upon every 
issue raised that is essential to the determination of his case, 
and the findings ought always to contain a concise statement 
of each specific essential fact established by the evidence; 
but this duty is not made obligatory upon the court unless 
the proper steps are taken by counsel. If the facts found 
by the court are contrary to, or unsupported by, the evi- 
dence, the remedy is by motion for new trial. Oreen v. 
Clark, 31 Cal. 593; Rice\. Inskeep, 34 Cal. 226; Comngy. 
Sogers, 34 Cal. 652; Frince v. Lynch, 38 Cal. 631. Bat 
where, as in the present case, certain facts have been found 
by the court which are warranted by the evidence, and there 
is an omission to find on an issue of fact essential to the 
determination of the rights of the losing party, it is the duty 
of such party to except to the findings as defective and point 
out the issue upon which he desires a finding by the court. 
If he fails to do so, the judgment will not be reviewed by 
the appellate court. 

In so far as the specifications of error permit an examina- 
tion of the facts found, they warrant the conclusions reached. 
In making this statement, we must not^be understood to 
intimate that a right to the use of water for agricultural 
purposes is to be maintained or protected under the act of 
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congress of July 26, 1866, unless it appears to have vested 
and accrued and to be recognized and acknowledged by the 
local customs, laws, and the decision of courts. Nor that a 
jyateiit issued before the passage of the act of July 9, 1870, 
is subject to any such right. Upon these questions we ex- 
press no opinion. Nor must the inference be drawn that in 
any case a riparian proprietor may take all the water of a 
stream for the purpose of irrigation, to the detriment of 
adjoining proprietors; for this is not the rule. 

If it is a material fact whether or not ''the stream of 
water described in the complaint takes its source from a 
spring situate and being on the land " owned by appellant 
Quill, as alleged in the answer, (a question of too much 
importance to be decided unless properly presented on its 
merits) appellants should have excepted to the findings and 
should have pointed out this particular defect, and requested 
a finding thereon. They had a remedy by following the 
provisions of the statute, and must abide the consequences 
which inevitably follow from such a departure from the set- 
tled rules of practice. After such a failure to comply with 
the provisions of the statute they should not be allowed the 
privilege they now ask, to build imaginary castles in the 
shape of implied findings and then bring in evidence to 
destroy this visionary superstructure. 

The case of MerriU v. Chapman^ supra, is in many respects 
similar to this. That was an action of ejectment, tried 
before the court without a jury. No fact was stated in the 
findings respecting the defendant's claim of title. Judg- 
ment was rendered for the plaintiff. The defendant moved 
fgr a new trial and under the general specification of error 
^' that the evidence is insufficient to justify the findings and 
decision," pointed to facts that were not expressed in the 
findings. The facts recited in the written findings were sus- 
tained by the evidence^ and it was held by the court, that 

18 
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'' it would be useless for the defendant, in bis moticm for a 
new trial, to state as the grounds of his motion, that such 
findings were contrary to the evidence; and under the opera- 
tion of * * the Practice Act he is driven to the necessiiy of 
attacking the implied findings." The court after stating ihat 
the defendant might have excepted to the findings as defect- 
ive, or requested the court for findings upon the facts upon 
which the defendant relied for title, said: '' Had the request 
been made for findings in respect to the facts, upon which 
the defendant relies for title, doubtless the court would have 
complied. That, most certainly, is the better . practice in 
actions of ejectment, where the parties claim through differ- 
ent chains of title. When title is found in one party, the 
court is not required to find the facts constituting the title 
of the opposite party, for both cannot hold the same title; 
but, as such a finding would greatly facilitate the decision of 
the cause on appeal, it is not presumed that the court would 
refuse, when requested." 

In Hidden v. Jordan, it was held that " if the judge * * * 
omits to find upon any issue essential to the determination 
of the case, the party desiring a finding may except * * * 
for a defect. * * * When he excepts for defects, the * par- 
ticular defects shall be specifically and particularly desig- 
nated;' that is to say, he must specify particularly the point 
or issue upon which he requires the court to state the faot 
found." 28 Cal. 304. 

In Hathaway v. Ryan, it was held that ^'if there be a 
material fact in respect to which the findings are silent, this 
is a proper ground of exception to them; and if the court 
still refuses to find as to that fact, it will be error on 
appeal." 35 Cal. 191. 

We have discussed some questions at greater length 
than was necessary for a decision in this particular case; 
because, although the principles involved are well settled 
by numerous decisions, there seems to be a disregard 
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of the provisions of the statute in relation to appeals, 
especially in cases tried before the court without a 
juiy. It is to be hoped that the decisions this Court has 
recently been compelled to make upon preliminary objec- 
tions, may have the salutary eflteot of remedying to some 
extent this erroneous practice. It is not our province to 
decide whether the statute is beneficial or wise. Our legiti- 
mate inquiry extends only to the question, whether or not 
its provisions have been substantially complied with. Where 
no constitutional objections appear, it is much better for 
counsel to adhere strictly to the letter of the statute and by 
so doing avoid, what is always, to us, an unpleasant duty— 
a decision upon points preliminary to a consideration of the 
merits of a case. 
The judgment and order appealed from are affirmed. 
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THE STATE OF NEVADA, Eespondent, v. WILLIAM 
SUMMEES, Appellant. [No. 1.] 

FixiKO TiscE OF EzEconoN NOT Part of Judombnt in Capital Case. A 
judgment of convictioii of murder in the first degree, which fixes a time for 
the execution of the sentence more than sixty days ftrom its date, contrary 
to the statute, is not therefore void ; for the reason that such fixing of time 
is not properly a part of the judgment and may be rejected as surplusage. 

Death Penalty— Tdib of Execution fixed bt Warrant. Under the criminal 
law (Stats. 1861, 484, Sec. 454) it is the warrant and not the judgment, 
which fixes the time for executing the death sentence ; and the court may 
at any time issue the warrant in due form of law. 

Appeal from the District Court of the Second Judicial 
District^ Douglas County. 

The defendant was indicted for the murder of Frank Been, 
committed by shooting with a Derringer pistol at Douglas 
County on May 6, 1874. He was convicted of murder in the 
first degree on May 27. On May 30 judgment was entered 
and defendant sentenced to be hanged on July 31, 1874. 
He appealed from the judgment. 
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State V. Summers. 
if. Tebbs, for Appellant. 

I. The court below exceeded its jurisdiction in fixing a 
longer period than sixiy days for execution of judgment. 
Comp. Laws, 525, Sec. 454; State v. Lawry^ 4 Ney. 170, 

II. The court, having fixed the time of execution by the 
judgment in term, has no authority oyer it after adjourn- 
ment. Suydam v. Pitcher ^ 4 Cal. 280. 

m. The warrant must recite the judgment and must 
conform to the same. The judgment being void the court 
has no power to issue a warrant for its execution. There 
being no legal judgment, the appellant is held without 
authority of law and is entitled to his discharge. 

L. A. Buckner, Attorney General, for Eespondent. 

By the Court, Whitman, C. J. : 

The only point in this appeal is that the judgment is void, 
because therein a date is fixed for the execution of a sen- 
tence of death, more than sixty days from the time of judg- 
ment, contrary to the criminal statute. It is needless to 
inquire what effect, if any, such a mistake would have upon 
a judgment which might properly include such an order; as 
by the statute of the State of Nevada it is the warrant and 
not the judgment which fixes the time for executing sentence 
of death. Stats. 1861, 484, Sec. 454. People v. BotiUla, 38 
Oal. 699. So it follows that the language objected to in the 
judgment was mere surplusage, which may and should be 
disregarded, and that the court may at any time issue its 
warrant in due form of law. Stats. 1861, 485, Sees. 466-467. 
People V. Bonilla, 38 Cal. 69*9. 

Let the judgment be modified by striking therefrom all 
matter relating to the time of execution; and let a remittitur 
issue immediately. 
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SAMUEL LONGABAUGH, Eespondent, v. THE VIB- 
GINIA CITY AND TRUCKEE^ RAILEOAD COM- 
PANY, Appellaht. 

Fnuss Caused by Locomotivks— Relevancy of Evidence op Previous Fires. 
In a suit against a railroad company for damages occasioned by setting 
fire to cord-wood by one of its locomotives : Heldy that testimony of 
previous fires in the same place caused by coals dropped from defend- 
ant's locomotives, and also of the emission at the same place of sparks of 
BufQcient size to set fire to cord-wood, was admissible. 

Question op Neoliobncb — Relevancy op Evidence of Scbsequbnt Neoli- 
GENCB. In an action against a railroad company for negligently setting fire 
to cord-wood by coals dropped or sparks emitted from a locom.otive, a 
witness was allowed to testify that a few weeks after the fire complained of 
another fire was caused on the same road by coals dropped from another 
engine of the same company : Heldj competent evidence. 

FinB Along Line of Railroad— Presumptions— Burden of Proof. If one or 
more of the locomotives of a railroad company drop coals or emit sparks 
just prior to or soon after property on the line of its track has been de- 
stroyed by fire, without any other known cause or circumstance of suspicion » 
it becomes incumbent upon the company, in an action for damages caused 
by such fire, to show^at their engines were not the cause of it. 

Irrelevancy of Testimony on Account op Remoteness. In an action 
against a railroad for negligence in setting fire to cord-wood : Heldf that 
the fact of a fire having occurred in the wood-yard previous to the building 
of the railroad was entirely irrelevant. 

What Objectioss not Available on Appeal if not Taken Below. Ob- 
jections, not seasonably and clearly presented in the court below, are una. 
vailable on appeal, if they are such as might by legal possibility have been 
obviated if so taken in the court below. 

NxoLiOENCB OF Railsoad IN CAUSING FiRB IN Wood-Yard, What. Iu an 
action against a railroad for setting fire by its locomotive to plaintifTs 
wood yard, the court charged the jury that if they believed that a locomo- 
tive, if properly constructed and skillfully managed, would not set fire to 
wood piled on the side of the track ; and if they further believed that the 
plaintiff'^s wood was destroyed by fire or sparks from defendant's engine, 
without plaintiff's fault, they should'find for plaintiff": Eeldy no error. 

Railroad Boxtnd to usb Best Known Appliances to Prevent Injury. A 
railroad company is obliged to employ the best known appliances to pre- 
vent injury to others from fire ; and the failure to do so is want of ordinary 
care and prudence. 
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'* Immediate '' and " Proximate " Cause the Same. In speaking of the con- 
tributory negligence of a plaintiff as a cause of damages, which will relieve 
a defendant from liability, the words '* immediate cause '' and ** proximate 
cause " are indiscriminately used to express the same meaning. 

Use of Dangerous Agents— Care m Proportion to Danger. As a person 
employing a dangerous agent is obliged to use care in proportion to the 
danger of such agent, a railroad is required to use a greater amount of care 
where property near its track is fV-om its nature *more likely to be destroyed. 

Instruction Must be Appucable to Case. Where a jury had been fully 

^ charged and there was nothing in the instructions to indicate that a mere 

presumption, inference or guess would b^ sufficient to warrant the finding 

of a fact : Heldj that i| was no error to refuse an instruction to the eiRsot 

that such a mere presumption, inference or guess would not be sufBcient 

Limit to Right of Railroad to Emit Sparks. A railroad company has 
authority to run a locomotiye propelled by steam and as a necessary conse- 
quence to emit sparks of fire ; but it has no right to carelessly emit sparks 
in such a manner as to set fire to property along the line of its road. 

What Contributory Negligence of Plaintiff will Relieve Defendant, 
The rule of law, which releases a defendant from responsibility for damages 
caused by his negligence when there is contributory negligence on the part 
of the plaintiff, is limited to cases where the act or omission of plainUff was 
the proaUmaie cause of the injury. 

Right to Use DsRTRucrnYE Agent to be "Carefully Limttbd." Where, in 
an action against a railroad company for damages occasioned by setting 
fire to a wood-yard, the court instructed the jury that the exercise, employ- 
ment and use by the railroad of the dangerous and destructive element of 
fire, to which it had a right, should be carefully limited with just regard to 
the rights of others : Held, no error. 

Railroad Spark-Catchers— How Far New Appliances Necessary. Though 
a railroad company must use the best appliances to prevent the scattering 
of fire, such appliances are not required to the extent of materially impairing 
the reasonable use of a locomotive engine. 

Railroad to Keep rrs Track Cijbar and Prevent Escape of Fire. A rail- 
road company must be diligent in keeping its track clear of such combustible 
matter as is liable to be easily ignited, and especially diligent to prevent 
the escape of fire when in the immediate neighborhood of combustible 
property. 

Appeal from the District Court of the Second Judicial 
District^ Ormsby County. 
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This was an action to recover damages for the destruction 
of certain cord-wood in the wood-yard of the Mexican Mill 
at Empire City. The amount claimed was $5281, the value 
of wood burned belonging to plaintiff and his assignors. 
There was a yerdict and judgment in favor of plaintiff for 
the amount claimed. Defendant moved for a new trial, 
which was defied; and he then appealed from the judgment 
and order. 

Mesick, Sedy & Wood, for Appellants. 

I. The substance of the issue in this case was the careless 
and negligent conduct of the defendant's agents, servantli 
and employees in the management and running of a loco- 
motive, and in throwing fire therefrom ; but the verdict was 
founded, if upon anything but prejudice, on the claimed 
failure of defendant to keep its locomotive in good order; 
and even that fact is only attempted to be shown by proof 
that at other times, other locomotives must have been out 
of order. From the allegations of the complaint, the de- 
fendant could not have been apprised of the character of 
the case, which on the trial, was made out against it. The 
complaint alleges acts of negligence in certain officers, per- 
forming a specified duty, and the only support by proof of 
this allegation was that other (>ersons, on other occasions, 
had been guilty of the offense charged. 

Witnesses were allowed to state that they had seen coals 
on the track, and that fires had been set, but were not con- 
fined to any particular period of time. Their observations 
extended over a period of nearly four years, and none of 
them was able to give any dates when such things hap- 
pened. Under these circumstances the presumption held 
reasonable in the New York cases cannot be indulged, as it 
must be apparent that the defendant could not be able to 
produce every engineer that had taken a locomotive into the 



Digitized by 



Google 



274 SUPKEME COUET OF NEVADA. [Jult, 

Longabaugh v. The Virginia City and Truckee R. R. Go. 

Mexican Mill wood-yard during four years, and by them 
disprove the testimony given by plaintiff's witnesses. Con- 
sidering the uncertain character of the evidence, and its 
remoteness from the occurrence in question, it can be 
readily seen that, though it may have been utterly false and 
fabricated, yet the defendant was deprived of, any possible 
chance to contradict it. It can scarcely be deemed within 
the range of probabilities, that the law will place a defend- 
ant in a position where he is cut off from all power to rebut 
testimony against him, which, if rendered certain, he would 
be able to disprove. Again, the reason of the rule in the 
New York cases wholly fails here. There the engines ran 
night and day, and with such speed, that no particular note 
could be taken of them; here it appears that but one engine 
was in the wood-yard on the day of the fire, and it remained 
there a quarter of an hour, and it is not shown that the 
name of that engine would have been difficult to get, or was 
even unknown to plaintiff. The charge was negligent and 
careless conduct on those in charge of defendant's locomo- 
tive; that being denied, the issue was whether such persons 
had been guilty of such negligent and careless conduct; but 
the evidence admitted, instead of corresponding with the 
allegation or being confined to the issue, merely went to 
show that at some six or seven times in four years one or 
more of the defendant's engines must have been imperfectly 
^ constructed or out of order. It is difficult to imagine a 
greater departure from the first rule of evidence than that 
exhibited by the record. 'Had counsel and court been 
desirous of upsetting every principle governing trials and 
of making a law unto themselves, they could scarcely have 
gone farther or succeeded better. See Parker v. Bensselaer 
and S. B. B, Co., 16 Barbour, 315; Mayor y. Humphries, 1 
Carr. & Payne, 25; Breedhve v. Tamer, 9 Mart. Lou. Eep. 
353; Durdap v. Monroe, 7 Cranch, 242; Maiton v. NesbUt, 11 
Eng. Com. Law, 318; Oahagan v. Boston and Lowell B. B. 
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Co., 1 Allen, 187; BoUnaon v. Mtohburg and Worcester B. B. 
Co., 7 Gray, 92; 7 Barbour, 18; Oreen v. Palmer , 15 Cal. 
411; Boyce v. Cal. Stooge Co., 25 Cal. 469; Egan v. Delaney, 
11 Cal. 85; Wheder v. Schad, 7 Nevada, 211. 

II. How counsel or court became possessed of the idea 
that proof of coals being seen on the track, subsequent to 
the fire which destroyed plaintiflfs wood, was proper as 
tending either to establish the burning or the negligence, is 
a matter of deep conjecture. What possible figure such 
testimony could cut in the case, farther than to prejudice 
the minds and warp the judgments of the jury, is past finding 
oat. If a man is negligent to-day, must he of necessity have 
been so yesterday ? In any view, error in this particular 
seems palpable. In the case olFiddy. Central B. B. Co., 
32 N. Y. 339, it is true that evidence was given of fires on 
the track both before and after the fire; but the objection 
was confined to the evidence of those occurring previously; 
and nowhere in that case was the question here raised, con- 
sidered or decided. 

m. The court below refused to allow us to show that 
fire had occurred in the wood-yard prior to the building of 
the railroad. This testimony, we admit, could only be rele- 
vant in view of the rule of probabilities upoii which the case 
was tried. If the evidence adduced by plaintiif tended to 
fix defendant's liability, defendant had a right to prove that 
a fire happened in the same place before its time, and thereby 
meet probabilities with probabilities. Plaintiff having been 
allowed to show everything occurring from the building of 
the road to the day of the trial, the defendant ought to have 
been permitted to show everything occurring prior to the 
time when plaintifiTs evidence began. 

rV. The first instruction was erroneous. It left the jury 
to make but one inquiry, and that was* as to the cause of the 
fire; and if they believed that the defendant's engine caused 
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the &re, they are cliarged not to heed any defense nor any 
excuse defendant may urge. They are told that if they be- 
lieve that a properly constructed engine, skillfully run and 
managed, will not set fire to inflammable material, but that 
one of defendant's engines did set fire to plaintiffs wood, 
they will find for plaintiff. They are not called upon to 
inquire whether or not defendant exercised any diligence or 
care in the construction of its engines, or in the running or 
management of them, or was guilty of any negligence in these 
particulars; they are not called upon to determine whether 
or not there was any inflammable material on the track, or 
if there was, whether or not defendant put it there, or even 
knew of its being there. No case yet decided has carried 
the doctrine of liability for fires to the extent fixed in the 
above instruction. 

Y. It was error to tell the jury that defendant was obliged 
to employ the best known appliances to prevent injury to 
others from fire. The utmost obligation upon defendant, 
was to use the best appliances usually employed upon rail- 
roads in this country. F. & B. TampUce Co. v. P. (k T. B. 
B. Co., 54 Penn. State, 352. 

VI. There was error in charging that the negligence of 
the plaintiff, in order to release defendant, must have been 
the immediate cause of the destruction of his wood. The 
utmost extent of the rule seems to be, that the plaintiffs 
negligence, to be considered contributory, need only be the 
proximate cause of the damage. Shearman &1iedfield on 
Neg., Sees. 33, 10. 

Vn. There was error in the instruction in reference to 
the permitting of bark or chips to accumulate on the track. 
Nothing of the kind was asserted or attempted to be shown. 
Kesie V. Chicago & N. W. B. B. Co., 30 Iowa, 78; The Ohio 
& Mis. B. Co. V. Shmvefdt, 47 111. 497; Chicago & N. W. B. 
B. Co. V. Simonson, 54 111. 504. 
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VILL. It has been held that a railroad company is obliged 
to use additional care in towns and cities, and in passing 
through grain fields in a dry season, but it has never been 
held before that any greater precautions are demanded for 
the protection of cord-wood, than such as are ordinarily re- 
quired toward any other property. 

IX. In the absence Of all proof as to the management or 
condition of the defendant's locomotive on the day of the 
fire, the only evidence upon which plaintiff could rely, .was 
nothing more than a presumption, supported by proof that 
one engine had passed the place of the fire on the day it 
occurred. Such evidence, standing alone, was not sufficient 
to justify a verdict for plaintiff. The instruction that the 
jury was not to jump at a conclusion without proof, was 
therefore applicable and proper. Smith v. Sannibol & St. Jo. 
B. R. Co., 37 Missouri, 295; Shearman & Eedfield on Negli- 
gence, Sec. 333; 29 Barbour, 229. 

X. There was error in refusing to give the instruction 
that an authority to run a locomotive propelled by steam is 
an authority to emit sparks therefrom. Bood v. Ntw York 
and Erie Railway, 18 Barbour, 86; Moshiery. The Uticaand 
Schenectady Railroad Company , 8 Barbour, 427; F. andB. 
TampVce Co. v. P. and T. R.R. Co., 54 Penn. State, 349; 
Sheldon v. Hudson River R. R. Co., 14 New York, 224; 
Shearman & Eedfield on Neg., Sec. 332; Fero v. Buffalo and 
State Line R. R. Co., 22 New York, 212. 

XI. There was error in refusing the instruction asking 
the court to define not only the character of the appliances 
which defendant must use, but also the manner of their use. 
See Smith v. Hannibal and St. Jo. R. R. Co., 37 Mo. 294; 
Rood V. New York and Erie Railway, 18 Barb. 87. Also, in 
refusing the instruction defining contributory negligence. 
See Ohio and Miasiasippi R. R. Co, v. Shane/elt, 47 Illinois, 
501; 37 Mo. 294; 24 New York, 430; 20 Michigan, 253; 30 
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Iowa, 78; 54 Illinois, 504. Also, in charging that the rights 
of defendant should be ''carefully limited." This language 
was almost an invitation to the jury to find a verdict against 
the defendant. It said to them that, though the defendant 
had some rights, still their enjoyment was not as that of the 
rights of other persons, but was hedged about with any 
restrictions which it might please a jury to consider proper. 
The court had just told the jury, that although the defend- 
ant had a lawful right to use fire and steam, yet this right 
was an exceptional one among ordinary human pursuits. 
This was bad enough; but the last was the crowning glory. 
The defendant was no longer allowed to occupy the position 
given it by the law; but was reduced to the bare possession 
of an exceptional right, and that only to be held with a 
careful limitation. Had it pleased the court to say that 
defendant had no rights whatever, its error could have 
hardly been more egregious or more disastrous. 

XII. There was error in charging substantially that a 
railroad company is only excused from employing such ap- 
pliances as would prevent the working of the locomotive; 
also in charging that a railroad company must be diligent in 
keeping its track and right of way clear of such combusti- 
ble matter as is liable to be easily ignited; also in charging 
that a railroad company must be especially diligent to pre- 
vent the escape of fire and sparks from its engines, when in 
the immediate neighborhood of combustible property. A 
railroad company is only required to use ordinary care and 
diligence. What is ordinary care may be determined by the 
circumstances, and in some cases greater care is required 
than in others, but nothing was shown in this case to war- 
rant the use of the words "especially diligent." 

Xm. The jury was substantially authorized to find 
negligence from the mere fact of the fire, when they were 
told that proof that defendant caused the fire might alone 
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be sufficient to warrant them in coming to the conclusion 
that it occurred through defendant's negligence. But as a 
matter of law, no presumption of negligence arises from the 
fact of fire being communicated by a railroad engine. 1 
Redfield on Railways, 452; Field y. New York Central B. JR. 
Co., 32 New York/dSO ; Rood v. New York & Erie Baiiway, 18 
Barbour, 86; BaUroad Company v. Yeiser, 8 Penn. State 377; 
jP. & B. Turnpike Co. v. P. dt T. B. B. Co., 54 Penn. State 
360; Smithy. Hannibal & St. Jo. B. B. Co., 37 Mo. 295; 16 
Conn. 124; 22 New York, 211; Walsh v. Virginia & Truckee 
B. JR., 8 Nevada, 115; 30 Iowa, 421; Vaughn v. Taff Vale 
BaiLicay Co. ; 5 Hurlstone & Norman, 673. 

XTV. No effort was made to show that the offending 
locomotire had been handled in any manner in the least re- 
moved from the most cautious, skillful, and diligent; but on 
the contrary, it was shown that this locomotive was run and 
managed carefully and skillfully, and not overtasked ; nor 
was any evidence given that any fire or sparks were thrown 
or dropped from either the smoke-stack or ash-pan of the 
locomotive on that occasion. Nor was there anything going 
to show that on that occasion that locomotive was not in 
perfect order and fully supplied with all necessary machin- 
ery and apparatus. There was no proof of negligence. 
The plaintiff piled his wood near the track in order to em- 
ploy the railroad for its transportation; and if defendant 
did actually cause its destruction, it was the result of an 
accident, to prevent which defendant used every reasonable 
precaution, and ajgainst which plaintiff accepted the chances. 

Levns & Deal, for Respondent. 

I. The allegation that defendant ''so carelessly and 
negligently ran and managed its engines, that the said wood 
was fired," etc., is sufficient to admit proof of the running 
of defective engines. It cannot be said that the careless 
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numing of a locomotiye simply means that there was care- 
lessness in the means used for propelling the machine, or 
the management of it by the engineer. '^Carelessly run- 
ning " would as well include the use or employment of a 
locomotive not in good order. But there was no specific ob- 
jection in the court below to proof on the part of the 
plaintiff that the defendant's engines were not in good 
order. The case was tried all through as if such proof 
were legitimate. 

n. Proof of former fire was legitimate, even if there had 
been sufficient and specific objections taken to it. An ex- 
amination of the cases will show that proof of former fires 
is not confined alone to the establishment of the fact that 
defective engines were employed. All the authorities, except 
the case from Maryland, hold that proof of former fires is 
proper for two purposes, namely, to establish at least a pro- 
bability that the fire took from the engines, and second, to 
establish negligence. Meld v. 2he Central B. B., 32 N. T. 
839; Shddon v. The Hudson Biver B. B. Co., 4 Keman, 218; 
Shearman & B. on Negligence, Sec. 333 ; FUeh v. 2he Batl- 
road, 45 Mo. 322 ; 7 Kansas, 380; 1 Bedfield on E. E. 453, 
and note; 2 Strob. 358; Aldrich v. The Great Western B. B. 
Co., 42 Eng. Com. Law, 275; Wetb v. The Borne, Wattrtoum 
and Ogdensburg B. B. Co., 49 N. T. 420. 

Such proof, in connection with the proof of the other two 
facts, namely: that an engine passed the spot where the fire 
started just before, and that there was no other probable 
way by which the fire could have taken,* make out a clear 
and satisfactory case that the particular fire in question 
must have taken from the engine. 

m. It cannot be said that the inference that the fire of 
the 26th of May was set by the engines of the defendant was 
weakened by the fact that we proved the continuous habit 
of setting fires from a remote period up to about that date; 
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or rather, that such inference would be stronger, if we had 
only proveix the setting of fires at tijnes near the 26th of 
May. One would suppose that the longer a particular course 
of conduct is shown to have existed the stronger the infer- 
ence that the same conduct or practice was pursued at any 
particular time. 

IV. Proof of fires subsequent to the fire of May 26th 
was still proof tending to show that the fire of the 26th 
might have been set by the engines of the defendant — tend- 
ing to show that an engine could set such fire.- It makes no 
diflference so far as the proof of such fact is concerned, 
whether the fires proven occurred before or after the fire of 
the 26th of May. It does not follow that because a " man 
is negligent to-day that he will be so to-morrow," but it was 
a very rational inference that the fire of the 26th of May was 
set by the engines of the defendant, after we showed that 
its engines were in the habit of sotting fires, under similar 
circumstances; and we proved that there was no other prob- 
able means by which it could have taken. 

V. Proof that a fire had occurred in the wood-yard, years 
before the railroad was built, had no tendency to disprove 
either the fact that the fire of the 26th of May was not set 
by an engine, nor to negative the defendant's negligence. 
It was simply an offer to prove that a fire could take in a 
wood-yard, without the possibility of its being set by an 
engine. The proof had no bearing whatever in this case. 
It .could not possibly tend to prove or disprove any material 
issue in the case; hence it was properly ruled out. 

VI. The only objection that can be relied on to the first 
instruction is that it did not correctly state the law. That it 
did not state the character of inflammable matter intended, 
is rather too fine a discrimination to receive much consider- 
ation from practical minds. The instruction substantially 
was that if they found that an engine properly constructed 

19 
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and skillfully handled would not set such fire, and that the 
fire in question was set by the engines of defendant, then 
they should find for plaintiff unless plaintiff was in fault. 
The question of negligence was fairly submitted; for if an 
engine properly constructed and managed would not set the 
fire, then the conclusion was irresistible that the company 
was negligent either in employing an incompetent person to 
manage its engines, or in running engines not properly con- 
structed. The only proof in the case was that there was 
bark and chips on the track, that the fire took in such bark 
and chips, and it is only reasonable to think that the jury 
understood the court to charge them with reference to such 
combustible matter, and not as to something not mentioned 
in the case, such as gunpowder. 

Vil. The law requires a railroad company to employ the 
best known appliances to prevent the escape of fire or injury 
to others. '^ Ordinary care and prudence require the use of 
the best contrivances known, and xmless such are used, it 
will be considered negligence." Jackson v.' The Chicago and 
Northv^estem Bailroad, 31 Iowa, 176; FUch v. The Pacific R. 
B, Co., 46 Mo. 327; Shearman & B. on Negligence, Sec. 333. 

Vlll. The argument on the use of the word ' ' immediate " 
instead of '^ proximate" Is rather too transcendental to be 
grasped by our ordinary understanding. " Proximate " and 
*' immediate" are generally defined by lexicographers to be' 
synonymous, and so the courts, in defining contributory 
negligence, use the words indifferently, as meaning the same 
thing. 40 Cal. 14; 27 Conn. 406; 37 Cal. 406. 

TX, The fifth instruction given, which had reference to 
chips and bark on the track, was more favorable to defendant 
than to plaintiff; but even if it had not been, it could at any 
rate not have injured defendant. As to the sixth instruc- 
tion, it is in almost the exact language of the books that the 
care to be exercised by a railroad company must be propor- 
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tionate to the danger; that when the liability to set fire is 
great| the precaution should be greater than where there is 
no such liability. Fero v. The Buffalo and State Line Rail- 
road, 22 N. T. 209; Gorman v. The Pacific R. R., 26 Mo. 
441; 58111s. 389. 

X. The instruction of defendant, which was refused, as 
to a mere presumption, inference or guess, was not proper, 
as it assumed that the evidence offered only amounted to a 
mere presumption, inference or guess; whereas the evidence 
was positive, though circumstantial in character, and tended 
to show that the fire was caused by appellant. 

XI. That a railroad has a right to emit sparks, there is 
no question; but we claim that under the prcof in this case, 
it had no right to emit such sparks as would do injury, and 
that was the only question in the case. 

Xn. Defendant's instruction as to contributory negli- 
gence was properly refused; because not correctly stating 
the law and also because there was no question of con- 
tributory negligence in the case; and further, because if 
there was, it had been correctly submitted in plaintiff's 
instructions. 

XIII. The appliances generally used, even on defend- 
ant's road, do impair the use and diminish the power of 
their engines; such appliances always produce that result; 
and it is fair to say that if the power of an engine be percep- 
tibly lessened it is materially impaired; for any lessening of 
the power is a material impair^nent of the usefulness of an 
engine. But the court here told the jury that such appli- 
ances are not required to the extent of impairing the reason- 
able use of an engine. Now, if there was any objection to 
this language, the plaintiff was the only person who could 
complain; for he alone could have been injured by it. 

XIV. The charge that it was the duty of the railroad to 
be diligent in keeping its track clear of combustible matter 
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liable to be easily ignited and to prevent the escape of fire 
at all times, much more so when in the neighborhood of 
combustible matter, was proper. 31 Iowa, 176. 

XV. Courts, in determining whether a charge was cor- 
rect or not should look to the entire charge and not to de- 
tached sentences. It is perfectly clear from the charge here, 
when taken as an entirety, that the jury could not possibly 
have come to the conclusion that they had a right to find 
against the defendant upon mere proof of the setting of the 
fire, unless that same proof also proved the negligence. 
The jury was over and over again told that the plaintifl: was 
compelled to prove, not only that the defendant set the fire, 
but further, that it was set by means of the defendant's 
negligence. The language is really nothing but a quotation 
from the opinion of Judge Wright, in Field v. Ihe Ctrdral 
Railroad, 32 N. T. 346. 

By the Court, Hawley, J. : 

This action is brought by plaintiff to recover damages for 
the burning of certain cord-wood, on the 26th day of May, 
1873. The complaint alleges: '^ That the defendant by its 
agents, servants and employees, not regarding its duty in 
that respect, so carelessly and negligently ran and managed 
its locomotives, that the said wood was fired and completely 
destroyed by fire carelessly and negligently dropped and 
thrown from said locomotives, by the said servants and em- 
ployees of the said defendant.*' On the trial the court per- 
mitted witnesses to testify that previous to May 26, they 
had frequently seen fi&res in the same wood-yard, caused by 
coals dropped from defendant's engines, and also, at various 
times seen sparks from said engines at the same place of 
sufficient size to set fire to cord-wood. The defendant ob- 
jected to the admissibility of this testimony on the ground 
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that it ''was irrelevant, incompetent, and as not tending to 
establish any issue in this case." This objection was gen- 
eral. If, therefore, the testimony tended to establish any 
of the issues raised by the pleadings, the objection was prop- 
erly overruled. • 

1, Was this testimony competent, under the facts of 
this case, to prove any of the issues raised by the pleadings? 
This, in my judgment, is the most important question pre- 
sented by this appeal. There is a conflict in the authorities 
bearing upon this point. In Ballimore and S. R. R. Co, v. 
Woodruff y the lower court admitted testimony showing that 
before the occurrence of the fire upon plaintiff's farm, fire 
had been communicated by defendant's engines to the prop- 
erty of other persons on defendant's road. The court of 
appeals held this to be terror. After quoting from Greenleaf 
that collateral fsu^ts are calculated to introduce a wide scope 
of controversy, drawing off the mind of the jury from the 
point really in issue, 1 Green, on Ev., Sec. 52, the court say: 
''It is by no means a necessary consequence, that because 
the engine did set fire to the property of another, it also 
was the cause of burning that of the plaintiff. * * The 
evidence offered is no less objectionable in reference to the 
question of negligence, than to that of the firing itself. 
There is no time specified. We do not know whether it was 
one month or five years before 'the injury in dispute. And 
the instances alluded to might have occurred without the 
least negligence, which the defendant would have been able 
to show by satisfactory proof, if notified of an intention to 
introduce them. Or if they had been the result of great 
carelessness, nevertheless, the injury complained of in this 
suit might have occurred when the agents of the company 
were using all proper precaution." 4 Maryland, 254. It is 
claimed that this case is an authority directly in point. It 
is relied on by defendant's counsel, who urge substantially 
the same reasons against the admissibility of the testimony 
in this case. 
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The court of appeals, in New York, has uniformly held 
such testimony to be admissible. In Sheldon y. Hudson iZ. 
R. Co., Denio, J., after stating the facts, said: '^ I think, 
therefore, it is competent prima facie evidence, for a person 
seeking to establish the responsibility of the company for a 
burning upon the track of the road, after refuting every 
other probable cause of the fire, to show that, about the 
time when it happened, the trains which the company was 
running past the location of the fire were so managed in 
respect to the furnaces as to be likely to set on fire objects 
not more remote than the property burned. * * * The 
evidence * * not only rendered it probable that the fire was 
communicated from the furnace of one of the defendant's 
engines, but it raised an inference, of some weight, that 
there was something unsuitable and improper in the con- 
struction or management of the engine which caused the 
fire." 14 N. T. 221. Hubbard, J., was of the opinion that the 
evidence "was competent, and should have been received 
upon the proposition whether the defendants caused the 
fire." After citing several English cases, claimed to be in 
point, he said : "The principle is essential in the adminis- 
tration of justice, inasmuch as circumstantial proof must, 
in the nature of things, be resorted to. * * The evidence 
was competent to establish certain facts which were neces- 
sary to be established in order to show a possible cause of 
the accident, and to prevent vague and unsatisfactory sur- 
mises on the part of the jury." 14 N. T. 224. 

In Hinds v. Barton, 29 N. T. 544, although the testimony 
was not subject to some of the objections urged in Sheldon 
V. Hudson R. R. Co., the court cited with approval the lan- 
guage of Denio and Hubbard, J. J., above quoted. 

In Fidd v. Neio York C. R. R., 32 N. T. 339, the principles 
ajinounced in Sheldon v. 77ie Hudson R. R. Co. were again 
affirmed. Here the fire occurred in October, and the plain- 
tiff was allowed to give evidence of another fire occurring on 
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his premises in May previous^ and the coort held that in the 
light of the decision in Sheldon's case and the peculiar cir- 
cmnstances of the case under consideration, the evidence 
was not too remote or indefinite to have any just influence 
upon the question of the cause of the fire and of negligence. 
It was not proved by what engine the fire was dropped, nor 
that any engine had dropped coals on the particular occa- 
sion; but the fire was traced back from the burning wood to 
the defendant's track, on which coals were found, and in the 
immediate vicinity of which the dry grass was burned off. 
Upon this state of facts, Davis, J., said: **As bearing 
upon the question how this fire came upon the track, it was 
competent to show that the locomotives of the defendant 
had been accustomed to scatter coals of fire frequently along 
the track." The same justice held that ''it was also com- 
petent on the question of defendant's negligence." 

In WM V. B. W, and 0. B. B. Co., upon the trial, the 
court allowed evidence on behalf of plaintiff, under objec- 
tion, that defendant's engine for a month or two before the 
fire had dropped quantities of live coals in the locality of 
the fire; that there were live coals upon the track at other 
places at the time of the fire; and that coal at other times 
had dropped from the engine in question, and the court of 
appeals held that such evidence was ''pertinent and proper." 
19 N. T. 424. 

It is undoubtedly true that the value of any given case as 
an authority depends very much upon the similarity of the 
facts with the case under consideration. Facts are the con- 
trolling elements in every case. Tfail, however, to observe 
the force of the argument of defendant's counsel in their 
efforts to point out an essential difference between the facts 
of this case and the cases in New York. True, the engines 
of defendant in 14 and 32 N. Y. ran night and day, and with 
such speed, that no particular note could be taken of them 
as they passed. It was there impossible to designate the 
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offending engine. Here there was but one locomotive, the 
"I. E. James," in the wood-yar(J on the day of the fire. In 
14 N. Y. the testimony was confined to a time at or about 
the time of the fire. Here witnesses were allowed greater 
latitude. But are these distinctions important ? Do they 
change the reasoning of the opinions we have quoted; or 
require a different rule in this, from other cases ? What are 
the facts of this case ? Plaintiff's wood caught fire in some 
manner to him, at the time, unknown. How did the fire 
originate? This was the first question to be established in 
the line of proof. Positive testimony could not be found. 
The plaintiff was compelled, from the necessities of the case, 
to rely uJ)on circumstantial evidence. What does he do? 
He first shows, as in the New York cas^s, the improbabili- 
ties of the fire having originated in any other way except 
from coals dropping from defendant's engines. He then 
shows the presence, in the wood-yard, of one of the engines 
of the defendant within half an hour prior to the breaking 
out of the fire. Then proves that fires have been set in the 
same wood-yard within a fexo wetks prior to this time, from 
sparks emitted from defendant's locomotives. I think such 
testimony was clearly admissible, under the particular facts 
of this case, upon the weight of reason as well as of author- 
ities. 

The conclusions reached by the court of appeals in Balti- 
more & S. R. R. Co. are not consistent with the testimony in 
this case, and hence the value of its reasoning is materially 
shaken if not entirely destroyed. On the question as to the 
cause of the fire, the court in Maryland held that the very 
nature of an engine was sufficient to satisfy a jury that it 
would probably set fire to property along the road, and, that 
for this reason the testimony ought to have been confined to 
its manner of construction. Upon the question of negli- 
gence, the court said it could not be denied '^ that such an 
engine may communicate fire* when running in the best con- 
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dition." Mechanical ingenuity is constantly employed in 
inyenting new and improved machinery of eyery kind and 
character. It is fair to presume that decided improvements 
have been made in the appliances used on railroads to pre- 
vent the emission of sparks or dropping of coals from the 
engines since 1853, when the Maryland case was decided. 

But we are not required to enter into any speculations upon 
this point. HoUoday, a witness for plaintiff, who for thirty 
years had been engaged as a machinist and locomotive en- 
gineer, testified that an engine might be so constinicted as 
not to throw out any fire. "It is done by putting screens in 
the smoke-stack and ash-pan. If an engine is supplied 
with the best known appliances in common use, and is skill- 
fully managed, no sparks can escape from the smoke-stack 
or coals from the ash-pan that will set anything on fire." 
Substantially to the same effect is the testimony of de- 
fendant's witnesses. Bowker, master mechanic on defend- 
ant's road, and the inventor of the appliances used on the 
smoke-stacks of defendant's engines, a machinist and en- 
gineer of over thirty years practice, testified as follows: 
" If an engine is supplied with these appliances (his in- 
vention) and properly managed, it cannot throw sparks 
from the smoke-stack, or drop coals from the ash-pan that 
would kindle a fire." 

It is not, says Greenleaf, necessary that the evidence 
'^should bear directly upon the issue. It is admissible if it 
tends to prove the issue, or constitutes a link in the chain of 
proof; although, alone, it might not justify a verdict in 
accordance with it.*' 1 Green, on Ev., Sec. 51 a. The evi- 
dence was admissible, as tending to show a probable cause 
of the fire, and to prevent vague and unsatisfactory surmises 
on the part of the jury. Upon the question of negligence, 
it was admissible as tending to prove that if the engines 
were, as claimed by defendants, properly constructed and 
supplied with the best appliances in general use, they 
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could not have been properly managed, else the fires would 
not have occurred. There is not in my judgment any sub- 
stantial reason for the objection urged to this testimony on 
the ground that it referred to other engines than the one 
shown to be present on the day of the fire. The business 
of running the trains on a railroad supposes a unity of man- 
agement and a general similarity in the fashion of the en- 
gines and the character of their operation. Nor is the 
objection that plaintiff was allowed too great a latitude in 
proving that fires had occurred at various times extending 
over a period of four years, well taken. The more remote 
in point of time the less relevancy it would have; and the 
more favorable it would be for defendant. But where, as 
in the present case, the proof shows such fires to have 
occurred within A/ew weeks prior-to the time when plaintiff's 
wood was destroyed, and follows it up by showing that other 
fires have occurred at various times, at the same place, since 
the railroad was built, the more pertinent is the testimony. 
"The more frequent these occurrences, and the longer time 
they had been apparent," said Davis J., in Fidd v. N. Y. and 
C. B. B., "the greater the negligence of the defendant; and 
such proof would disarm the defendant of the excuse that 
on the particular occasion the dropping of fire was an un- 
avoidable accident." 

2. Mrs. Weston, a witness for plaintiff, was permitted to 
testify, against the same objection of defendant, that she 
had seen a fire on the track about four weeks after the fire 
that had destroyed plaintiff's wood. This fire occurred 
from coals dropped from the locomotive "Reno." Under 
the reasoning of the authorities cited as applied to the facts 
of this case I think the testimony was admissible. Cer- 
tainly such testimony would have been admissible if directed 
against the '*I. E. James," the offending engine. But there 
is no pretense that the "I. E. James" is differently con- 
structed from the "Reno" or any other locomotive on de- 
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fendant's road; or, that any different appliances are used to 
prevent the emission of sparks from the smoke-stack or the 
dropping of coals from the. ash-pan. It was within the 
power of defendant, which must necessarily have intimate 
relations with all its engineers, conductors and employees, 
to prove these facts, if they existed. The onus probandi is 
npon the defendant. If one or more of its engines drops 
coals from its ash-pan or emits sparks and cinders from its 
smoke-stack just prior to or soon after property on the line 
of its track has been destroyed by fire without any known 
cause or circumstance of suspicion besides the engines, it 
becomes incumbent upon the railroad company to show that 
their engines were not the cause. The defendant in order 
to contravert such evidence should be able to show that 
the special facts at the time of the destruction of the prop- 
erty were such as to overcome the general inference from 
the plaintiff's evidence, and avoid the presumption which 
that evidence created. Shddon v. Hudson R. R. Co. supra ; 
MddT. N. Y. & C. R. R. supra. This the defendant at- 
tempted by showing that the ''I. E. James" was a yard 
engine, used to run in and out of wood-yards, and for that 
reason ''extra precautions were always used to have and 
keep the appliances for the arresting of sparks in good 
order and condition,*' &c., &c. This testimony was entitled 
to great weight and was doubtless properly considered by 
the jury. 

3. It was not error for the court to refuse to allow de- 
fendant to show that fire had occurred in the Mexican Mill 
wood-yard, prior to the building of the railroad. This evi- 
dence was entirely too remote in its effect. It did not tend, 
either to rebut any evidence offered by plaintiff, nor to 
establish any fact in favor of defendant. This testimony 
was clearly inadmissible. 

4. The first instruction, asked by plaintiff and given by 
the court, is as follows: ''If you believe from the evidence 
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that a locomotive engine, properly constructed and skillfully 
run and managed, will not set fire to cord-wood piled by the 
side of tbe railroad track, or to inflammable material that 
can, when set on fire, communicate fire to cord-wood; and 
if you further believe, from the evidence, that plaintiff's 
wood was destroyed by fire or sparks from defendant's engine 
or engines, without fault or negligence on the part of plain* 
tiff, * * you wiU find a verdict for plaintiff." Three 
specific objections are urged by defendant's counsel to this 
instruction: First, That the construction of defendant's 
engines had nothing to do with the issues raised by the 
pleadings. No such specific objection was made at the 
trial to the admissibility of testimony bearing directly 
upon this point. The testimony of Eolloday and Bid- 
well tended to show that the engines of defendant were 
not properly constructed, so as to prevent the emission 
of sparks or the dropping of coals. The defendant in- 
troduced testimony to prove that its locomotives were 
properly constructed. It met this issue and assisted in pre- 
senting it before the jury and tried the case, throughout, in 
the same manner as if such an allegation had been in the 
complaint. If the objection had been made at the proper 
time the plaintiff could, by leave of the court, have amended 
his complaint, or else have withdrawn this particular issue 
from the consideration of the jury. I understand the gen- 
eral rule of law to be that objections which by legal possibility 
might have been cured, or obviated, if they had been taken 
in the course of the proceedings under review, are unavaila- 
ble in an appellate court unless they were reasonably and 
clearly presented in the court below. The second objection 
is not tenable. The worAs ''inflammable material " must be 
held, upon the familiar rules of law, to apply to such mate- 
rial as was shown to be on or near the track. The third 
objection is also untenable. If the instruction legally bears 
the interpretation given it by defendant's counsel, '^that the 
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jury are told to find for the plaintiffs if thej belieye that the 
wood was fired by the defendant's engine," it would deprive 
defendant of one of its grounds of defense. But is the in- 
struction susceptible of such construction ? Certainly not. 
The jury must find, first, that an engine properly constructed 
and managed would not set such fire; second, that the fire 
was actually caused by the dropping of coals from defend- 
ant's engine. If these^ facts are found in the affirmative, . 
-would it not inevitably follow that the defendant^as guilty 
of negligence? In the light of the testimony, the instruc- 
tion was correct and pertinent to the facts of the case. 

6. Defendant contends that it was error for the court to 
instruct the jury that defendant was obliged to employ ''the 
best known appliances to prevent injury to others from fire." 
The rule is now well settled that railroad companies are 
liable^ in cases of this character, for the want of ordinary 
care and prudence. The degree of care must always be 
measured by the facts and circumstances of each particular 
case. In cases like the present, ordinary care and prudence 
require the use of the best appliances known, and unless ^ 
such are used it will be considered negligence. Vaiighan y. 
Hie TaffVde 5.(7o.,5 H.andN.679; FremanOey. TheLondon 
and N. R. Co., 100 English C. L. 92; Jackson v. The Chicago 
and N. W. B. B. Co., 31 Iowa, 177; FUch v. The Pacific B. 
B. Co., 45 Mo. 327; Chicago and A. B. B. Co. v. Qaaintance, 
58 Ills. 391. The court in Iowa, after stating the general 
rule, said: " One who fails to use the best means within his 
reach to prevent the destruction of property does not exer- 
cise the care of a man of common prudence." In Missouri 
the court say that ''when as dangerous, as well as useful, 
an instrument of locomotion as a sCeam locomotive is used, 
its managers are bound to a care and precaution commen- 
surate with the danger. They have a right to use the instru- 
ment, but have no right to scatter fire along their track; and 
when it is found that this is done, with no explanation of 
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the cause, the jury is warranted in inferring that there has 
been some neglect. To rebut that reasonable inference, the 
defendant should show that the best machinery and contriv- 
ance were used to prevent such a result." 

6. Defendant claims that in the third instruction asked 
by plaintiff, the court erred in charging the jury that the 
negligence of the plaintiff, in order to release the defendant, 
must have been the immediate cause of the destruction of 
his wood, and herein argues, that the utmost extent of the 
rule is that, to be considered contributory, it need only be 
the proxim^Ue cause of the damage. Proximate cause is 
oftener used, and is probably better, yet it means that 
which immediately precedes and produces the effect as dis- 
tinguished from remote. In examining the authorities it 
will be found that "immediate" and *' proximate " are indis- 
criminately used to express the same meaning. Isbdl v. 
New York & N. H. B. B. Co., 27 Conn. 406; 37 Cal. 406; 45 
Mo. 327. 

7. In the fifth instruction the jury were told that if de- 
fendant "permitted bark and chips to accumulate on its 
track, and that through its negligence it set fire to such 
bark and chips, and that fire was carried or drawn from such 
fire by the wind to plaintiff's wood-pile, and plaintiff's wood 
thereby destroyed," the verdict should be for plaintiff. I 
cannot see how it was possible for the defendant to be pre- 
judiced by the use of the language objected to. The jury 
could only have been misled by inferring from it that it 
must be found as a fact that the defendant permitted barks 
and chips thus to accumulate. This would be exacting 
more than the law requires, but would make the instruction 
more prejudicial to plaintiff than defendant. 

8. The sixth instruction, objected to by defendant, 
that: " A person employing or using a dangerous agent is 
obliged to use care in proportion to the danger of such 
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agent; he is also required to use a greater amount of care 
where property near its road from its nature is more likely 
to be destroyed/' states a principle of law, applicable to 
this case, correctly. Fero v. The Buffalo and S. L. R. Go.j 
"ia. N. T. 211; Gorman v. Padfic B. Co., 26 Mo. 447; F. & B. 
Turnpike Co. v. P. & T. B. Co., 54 Penn. State 350; C.&A. . 
B. B. Co V. Qvmntance, swpra. 

9. It is claimed that the court erred in refusing this por- 
tion of the first instruction asked by defendant: ** A mere 
presumption, inference, or guess, will not be sufficient to 
warrant you in finding the fact that the fire occurred from 
sparks dropped or thrown from the locomotive; nor will the 
fact that a locomotive at some time during the day and pre- 
vious to the fire passed the place where the wood was piled, 
be alone sufficient to warrant you in coming to the conclu- 
sion that fire or sparks from the locomotive occasioned the 
damage." The testimony offered by the plaintiff was purely 
circumstantial. The various links connecting the chain of 
proof were to be closely scrutinized. The jury were to de- 
termine therefrom, whether or not such circumstances were 
convincing in their character; satisfactory in their proof; con- 
sistent with other facts, and reasonable with the conclusions 
reached. The evidence upon all points must be sufficient to 
satisfy the mind of the jury. A mere presumption that the 
fire originated from the engine of defendant, or that 
plaintiff's wood might have been so set on fire, would not of 
itself justify a verdict against the defendant. The fact 
that the wood was set on fire by sparks, or coals 
emitted or dropped from defendant's engines must, like other 
facts, be established by such competent evidence as would 
satisfy a reasonable mind of its existence. There should 
be no guess-work; no jumping at conclusions. Fitch v. 
Ihe PaxAfic B. B. Co., supra. The facts must be established, 
without the aid of sheer conjecture, or some presumption of 
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law or fact, beyond what the facts proved rationally im- 
ported. Smith V. Hannibal dt St. Jo. R. B. Co., 37 Mo. 295. 
Plaintiff could not recover npon a possibility. The rights 
of property and all claims to its possession and enjoyment 
are dependent upon the existence of certain facts. When 
they are disputed and become the subjects of judicial inves- 
tigation, if juries could assume their existence without suffi- 
cient evidence, and render verdicts upon possibility, proba- 
bility and conjecture, the courts would be shorn of their 
legitimate authority and the wise and just rules of the com- 
mon law, as they have been recognized and applied from 
time immemorial, would lose their principal value. This 
leads us to the examination of other questions. Did the 
court give the law correctly in other instructions? Could the 
jury in the light of all the instructions given, and in view of 
all the testimony submitted, have been misled upon this 
point ? The case did not rest alone upon the fact that an 
engine had been in the wood-yard just previous to the fire. 
But the improbability of the fire having been set from any 
other cause was first established. But one house was situate 
near the wood-yard. The wind was blowing in such a direc- 
tion as to carry sparks from this house away from instead of 
towards the wood pile. The fire occurred in the day time. 
It was discovered within half an hour after one of the en- 
gines had been in the wood-yard. It caught in the bark or 
chips that were on or near the track over which one of the 
engines of defendant had recently passed. The engines of 
defendant within a few weeks prior to and after the time of 
the fire had set fire in the same wood-yard. Coals of fire of 
sufficient size to set fire to cordwood had frequently been 
seen by several witnesses to drop from defendant's engines 
at or near the place where this particular fire occurred. The 
court, at defendant's request, instructed the jury that before 
a verdict could be found for plaintiff " two necessary facts 
must be established from the evidence to the satisfaction of 
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the jury: First, that the fire * * was in fact occasioned 
by fire dropped or thrown from a locomotive engine of the 
defendant; second, that such dropping or throwing of fire 
occurred through the careless and negligent conduct of de- 
fendant and its servants in the construction, repairs, man- 
agement or running of the locomotive from which such fire 
was dropped or thrown." In its charge the court told the 
jury, that "negligence must be affirmatively shown by testi- 
mony in the same manner as any other fact is shown." It 
seems impossible that under this state of facts the jury could • 
have inferred that "a mere presumption, inference or guess" 
was sufficient to warrant a finding that the fire was caused by 
sparks or coals from the engine; or that the mere fact of the 
presence of an engine in the wood-yard, near the time when 
the fire occurred, was sufficient to warrant any such conclu- 
sion. The withholding of this part of the instruction from 
the consideration of the jury was not, in my judgment, preju- 
dicial to defendant. 

10. It is argued by defendant's counsel that the court 
erred in not instructing the jury " that an authority to run a 
locomotive, propelled by steam, is an authority to emit 
sparks therefrom." The general proposition that defendant 
had the right to emit sparks is not denied. That follows 
necessarily from the authority to run the locomotive. Bood 
y. Ntw York & E. R. Co,, 18 Barb. 87; P. & B. Turnpike 
Co. V. P. & T. B, Co,y supra. But it is claimed by re- 
spondent that the instruction should follow the testimony; 
that an engine supplied, as it was claimed the " I. E. James" 
was, with the best and most suitable appliances and skillfully 
managed, would not throw sparks from the smoke stack that 
would kindle a fire. That the leaving out this qualification 
was calculated to mislead the jury and justified the refusal 
of the entire instruction. So far as the remaining portions 
of the instruction have any bearings on the case, the prin- 
20 
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ciples therein enunciated were substantially given in other 
instructions. The defendant, under the law, has the right 
to use fire, to generate steam and emit sparks from its 
engines. But it has no right to carelessly emit sparks in 
such a manner as to set fire to property along the line of its 
road. If it does it is negligence, for which it is liable in 
damages to the person whose property is thus destroyed. 
The instruction without qualification, if not erroneous, was 
certainly calculated to mislead the jury to the prejudice of 
plaintiff, and was therefore properly refused. 

11. The fourth instruction, asked by defendant and re- 
fused by the court, was substantially given in defendant's 
fifth instruction. The law in reference to the amount of 
care, skill, diligence and foresight, required of defendant, 
was correctly given to the jury. 

12. The court did not err in refusing to instruct the jury 
that if plaintiff and his assignors by their ordinary negli- 
gence contributed to produce the injury, the plaintiff could 
not recover. The rule of law, in cases of this character, 
which releases the defendant from responsibility for damages 
on account of the negligence of the plaintiff, is limited to 
cases where the act or omission of the plaintiff was the 
proximate cause of the injury. Flynn v. S. F. & S. J. B. 

Co., 40 Cal. 19; Ishdl v. N. Y. & N. H. B. B. Co., supra, 
and other authorities therein referred to. 

13. Did the court err in charging the jury, of its own mo- 
tion, that the rights of defendant should be carefully limited? 
*'The ordinary occupation and business of a railroad com- 
pany," said the court, '*is in a word, lawful. In its ordi- 
nary business it may use the destructive element of fire and 
the prodigiously expansive power of steam and carry these 
agencies while in full operation anywhere, and along its line 
of track. Such rights are exceptional among ordinary 
human pursuits and business. Hence the necessity which 
arises that such employment and rights should be carefully 
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limitedj and operated constantly and diligently with just re- 
gard to the rights of others." The right of defendant to 
run and manage its engines is absolute; such rights are not 
exceptional among the ordinary human pursuits and busi- 
ness. In nearly every state, as in this, laws have been 
passed, authorizing railroad companies ^'to take, transport, 
carry and convey persons and property on their railroad, by 
the force and power of steam." In conducting such busi- 
ness the defendant was doing precisely what the law author- 
ized it to do. The defendant, and all other persons or cor- 
porations engaged in said business, is entitled, the same as 
individuals engaged in the various other occupations, to 
have its rights protected. The .maxim of the law, sic uttre 
tuo, ut cdienum non laedas, has as just an application to cor- 
porations created by legislative authority as to private per- 
sons in the use and control of their property. Therefore 
defendant's business should, as the instruction states, ''be 
operated constantly and diligently with just regard to the 
rights of others." It is the manner in which the property 
of defendant is used that is to be limited, not the right to 
use it. The law. in conferring the right to use an element 
of danger, protects the person using it, except for an abuse 
of his privilege. But in proportion to the danger to others 
will arise the degree of caution and care he must use who 
exercises the privilege. The greater the danger the higher 
the degree of vigilance demanded and the more efficient 
must be the means to secure safety. It is the duty of a rail- 
road company using, as they do, such dangerous machines, 
and running in close proximity to the property of others, 
along its line of track, to use the utmost vigilance and fore- 
sight to avoid injury.' If the locomotive symbolizes enter- 
prise and attests the march of improvement and civilization, 
it by no means follows, that either the business or social 
interests of the country are advanced by refusing to limit 
its destructive tendencies, and to protect life and property 



Digitized by 



Google 



300 SUPEEME COURT OF NEVADA. [July, 

Longabaugh v. The Virginia City and Truclcee R. R. Co. 

against its misuse. It is the duty of those who use such 
hazardous agencies to control them carefully, to adopt every 
known safeguard, and to avail themselves from time to time 
of every improved invention to lessen their danger to others. 
Could the language used by the court have been con- 
sidered by the jury in the light which the learned and 
ingenious counsel for the defendant seek to place upon it ? 
I think not. In the desire of v exhibiting an originality of 
thought, and i& the statement of abstract principles, we 
often find in the expression of courts, language that ought 
not to have been used without qualification; but which 
when carefully considered in connection with all of its sur- 
roundings convinces the mind that it could not have misled 
the jury or prejudiced the parties to the action. Is not 
this true of the language under review? Standing alone it 
is subject to the criticism of counsel. But when we ex- 
amine it in tiie connection where it is used it becomes 
apparent that .the jury understood from it that in the exer- 
cise, employment and use of this right which was dangerous 
in its character, and in this respect exceptional among 
human pursuits and business, the defendant was carefully 
limited by the law, *'with just regard to the rights of 
others." This makes it consistent with the other portion of 
the Courtis charge and harmonizes it with the instructions 
asked by plaintiff. . 

14. The court after instructing the jury that railroad 
companies must use the best appliances to prevent the scat- 
tering of fire, said: '^But it is to be observed, that such 
appliances are not required to the extent of materially im- 
pairing the reasonable use of a locomotive engine." This 
is claimed to be erroneous. In my opinion there is no sub- 
stantial objection urged by counsel. Nor can ajiy be given 
to the use of this language. The use of such appliances and 
the exercise of such care, as the law requires, does un- 
doubtedly, to some extent impair the use ofan engine. 
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15. The court did not err in charging the jury that a 
railroad company '*must be diligent in keeping its track 
and right of way clear of such combustible matter as is liable 
to be easily ignited." If it was, as claimed by defendant, 
foreign to the issues in this case, it could not have misled 
the jury; and if applicable, it stated the principle of law 
correctly. 

16. It was not erroneous to instruct the jury that a rail- 
road company "must be especially diligent to prevent the 
escape of fire and sparks from its engines, when in the im- 
mediate neighborhood of combustible property." 

17. " But it not unfrequently occurs that the same testi- 
mony, which proves the injury, proves also the fact of 
negligence, without recurrence to further evidence in that 
particular in support of a recovery." It could not have 
been understood from the use of this language, as claimed 
by defendant's counsel, that proof that defendant caused the 
fire was suflGicient to warrant the jury in coming to the con- 
clusion that it did, not occur in any way except through the 
defendant's negligence. The jury were repeatedly told that 
in addition to this fact, it must also appear from the evi- 
dence that the fire was caused by defendant's negligence. 
The QBse was tried upon this theory. The jury must have 
so understood it aud could not possibly have been misled 
by this general observation, somewhat unhappily expressed. 
Wright, J., in Fidd v. N. Y. O. R. B., states the rule cor- 
rectly: ''It often occurs, as in this case, that the same 
evidence which proves the injury shows such attending cir- 
cumstances as to raise a presumption of the offending party's 
negligence, so as to cast on him the burden of disproving it." 

18. The last objection, presented by defendant's counsel, 
is that the "evidence is insufficient to justify the verdict." 
With reference to the cause of the fire, I think, although 
the testimony is circumstantial, that it all tends to show that 
the fire must have been caused by the dropping of coals 



Digitized by 



Google 



302 SUPBEME COURT OP NEVADA. [July, 

Longabaugh v. The Virginia City and Truckee R. R. Co. 

from defendai^t's engine. It is unnecessary to recapitulate 
the particular testimony upon which this belief is founded. 
The circumstances all point one way and seem to be incon- 
sistent with any other reasonable conclusion. Not only the 
weight of the evidence, but all the evidence, tends to sup- 
port the verdict upon this ground. Upon the question of 
negligence the defendant certainly made a very strong case. 
, It offered testimony showing that the best appliances were 
used to prevent the emission of sparks or the dropping of 
coals. That not only ordinary care and prudence, but extra 
care and caution were used by all the servants and employees 
of defendant in running and managing its engines, especially 
in passing through this particular wood-yard. The **I. E. 
James," the offending engine, was shown to be in perfect 
condition on the day of the fire, and its engineers and fire- 
man testified that on the particular occasion of the fire they 
exercised extra care and caution. In fact it would, perhaps, 
be difficult for a railroad company to offer any further proof 
upon these points. But the answer to the argument of coun- 
sel for defendant is found in the simple statement of the 
fact that there was some evidence, offered on the part of 
plaintiff, which tended to show that the engines of defend- 
ant were not equipped with the best appliances in general 
use. The fact that fire did escape from the engine tended 
strongly to support this evidence. It also tended' to estab- 
lish the fact that there was some negligence in the manage- 
ment of the engine. 

Under the familiar rule of law, frequently recognized by 
this Court, there being a substantial conflict in the evidence, 
the verdict must stand. I have carefully considered each 
and every point made by appellant, and given the whole 
case that attention which its importance demanded, and have 
arrived at the conclusion that the case was fairly tried and 
decided upon its merits. 
The order refusing a new trial is affirmed. 
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In the MA.TTER OF THE GUARDIANSHIP OP MAEY WINKLE- 
MAN, A Minor. 

IrBBOCL&IUTT in APPOtNTMBNT OF Gui-RDIAN— Wi.NT OF NOTICB TO FrIENDS. 

The appointment of a stranger aa guardian of the person and estate of an 
infant within three days after petition and without notice to the infant's 
relatives or the persons having its custody, is gravely irregular. 

Refusal to Appoint Gctardian — Presumption in Absence of Evidbnob. 
Where a transcript on appeal from an order refusing to appoint a person 
guardian on the ground of his unfitness failed to contain all the evidence : 
JSeldy that in the absence of the evidence, undisclosed testimony influencing 
the decision would be presumed. 

Appeal from the District Court of the Second Judicial 
District, Douglas County. 

Mary Winkleman, a minor, was left an orphan of the 
age of two years, by the death of her father, Herman Win- 
kleman, on February 5, 1874. Her mother had died shortly 
before. She was an only child and entitled to an estate, 
consisting of real and personal property in Douglas County, 
of the value of about fifteen^ thousand dollars. Two days 
after the father's death, J. B. Johnson of Genoa applied 
for letters of guardianship of the person and estate of the 
infant, setting forth that he had a friendly disposition to- 
wards the child and that she had no relatives by blood or 
otherwise in the United States, etc. Three days afterwards, 
in pursuance of his petition, letters of guardianship were 
issued to him; but there appears to have been no notice or 
citation of any kind or to anybody. On the same day John- 
son qualified, giving a bond, as required by the order, in 
the sum of 120,000. 

On February 21, 1874, John C. Badenhoof presented to 
the district court a petition to have the letters of guardian- 
ship previously issued to Johnson set aside, and to be him- 
self appointed guardian, setting forth his relationship to 
the minor, the letter to him left by her father, various 
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grounds why the appointment of Johnson should be 
yacated, etc. Johnson opposed Badenhoofs application; 
and the court made an order overruling the motion to vacate 
Johnson's appointment and refusing to appoint Badenhoof 
on the ground that he was not a proper person. The only 
reasons shown by the record why he was not a proper person 
were because he was "unmarried," "not of adequate prop- 
erty to answer for the minor's estate, though tendering suffi- 
cient bonds;" and, though "a person of unblemished moral 
character, honest, temperate, industrious and of sufficient 
capabilities to manage the estate," still "not a proper per- 
son to have the custody of said minor or the management 
of her estate." On the other hand the order showed that 
Johnson was a man of family and of sufficient property to 
answer for the estate so placed in his hands, and in other 
respects a very proper person to halve the care and custody 
of the child. 

From the order thus made Badenhoof appealed, and John- 
son became respondent. 

Bohert M, Clarke, for Appellant. 

I. The petition upon which Johnson was appointed did 
not state facts sufficient to give the court jurisdiction of 
either the person or estate of said minor. It did not show 
that said minor was an inhabitant or resident of the County 
of Douglas, or that she resided out of the State, but had an 
estate within the County of Douglas; nor did it show the 
existence of relations residing in the county, nor the name 
or names of person or persons having the custody of said 
minor. Comp. Laws, Sec. 833. 

n. The order appointing Johnson was made without any 
notice to the relations residing in the county and without 
any notice to the person under whose care said minor was. 
When an application is made by a person not connected 
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with the minor by blood, notice to the relatives must be 
given; and for the same reason the custodian of the minor 
is entitled to notice also. 1 Hopkins, Ch. 226; 9 Paige, Ch. 
202; 22 Barb. S. C. 187. 

in. The dying wish of a parent should have a prepon- 
derating influence in the selection of a guardian. 9 Paige, 
202; 2 Barb. Ch. 216; 3 Brad. 409; 1 Brad. 143. 

0. P. Harding^ for Kespondent. 

1. The court below did not err in overruling the motion 
to vacate the order. The law authorized the order upon the 
application of Johnson. Upon such application it was the 
duty of the judge to make due inquiry with a view to the 
discovery of relatives or persons in case of the minor. In 
the absence of any showing to the contrary this Court will 
not presume that 'Mue inquiry" was not made; and in the 
absence of any law fixing or limiting the time of such inquiry 
the Court will not presume that such inquiry could not have 
been made before the order of appointment, simply because 
subsequent developments unearthed an immensely distant 
relative of the minor, and also a person with whom she was 
boarding! 

n. Was Badenhoof injured by want of notice? He 
applied to be appointed guardian and as a preliminary 
moved to vacate Johnson's appointment. The court below 
denied his motion to vacate in form but ignored Johnson's 
appointment so far as to hear Badenhoof 's application. By 
this action no impediment was interposed against Baden- 
hoof. He was fully heard and the court below denied his 
application. 

m. In view of the record this Court will not say that the 
court below abused its discretion in appointing Johnson, 
notwithstanding the letter of Winkleman, deceased, which 
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could only be considered if other things were equal. It 
will not be claimed that this Court can either appoint a 
guardian or direct the district court whom to appoint. 

By the Court, Whitman, C. J. : 

On the fifth of February, 1874, Winkleman died intestate. 
On the seventh of the same month respondent petitioned to 
be appointed guardian of Mary, the infant daughter of intes- 
tate. On the tenth of the same month his petition was 
granted without notice to the relatives of the deceased, or 
to the persons under whose care the infant was at the time 
of her father's death. From this order this appeal is taken, 
as may be done under section 299 of the "act to regulate 
the settlement of the estates of deceased persons.'* Comp. 
Laws, 192, Sec. 779. The action of the court in appointing 
respondent was at least gravely irregular, and must be re- 
versed; and it is so ordered. 

Appellant himself seeks the guardianship, showing as 
claim therefor that he is a distant relative of the infant, and 
the only one, save his brother, in the United States; a resi- 
dent of the county where the infant and her property are; 
of good character; capable of managing the estate; present- 
ing sufficient sureties; and backed by the following letter of 
absolute and touching confidence, penned by intestate on 
the day of his death : 

** Genoa, February 5, 1874. 

** A letter to Chra. Badenhoof. 

"Dear Chris: In case that I should die, you shall become 
guardian for Mary. Do the best that you can. Sell every- 
thing and send it to the grand-parents, and see that the little 
one shall not afterwards remain in the country. You take 
her with you to Germany. She has money enough, if she 
only gets a good education. ****** The old Bowers 
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haye not received anything yet. My things you and the old 
man can take. The papers are all in the trunk. I can't 
write any more. Do the best you can, with God's assistance, 
£or little Mary. 

"H. Winkleman. 

******* The papers are all in the trunk. ***** 
Most of th^ things are on the ranch yet, and the keys to 
them are here in the trunk. See to it that the keys go into 
no other hands but Badenhoof s ; deliver to him the letter 
and the keys." The portions omitted, though only touching 
minutiaB of business, still bear out the perfect trust with 
which the intestate resigned all of earth to the care of ap- 
pellant. 

That in the face of the proven facts and this letter, in 
itself absolutely conclusive save under some extraordinary 
adverse showing, his petition was denied, would be a matter 
of surprise, were it not that the transcript does not purport. 
* to contain all the evidence. So when the district court, 
though presenting no basis therefor, finds, touching appel- 
lant, that he is **not a proper person t6 have the custody of 
said minor or the management of her estate;" it follows that 
this Court must presume that there was testimony undis- 
closed by the record, influencing the district court to its 
decision. Under such presumption it also follows that the 
order denying appellant's petition must be affirmed. It is 
so ordered, without prejudice however to a renewal of his 
application. 

It is unnecessary to discuss the peculiar proceedings 
under which an attempt was made to ratify respondent's ap- 
pointment; as the foregoing decision disposes of its subject 
matter; and in any view it was absolutely null. 
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STATE OP NEVADA, Respondent, v. WILLIAM ROSB- 
MURQEY, Appellant. 

GsiMiNAXi Law -Affidatit fob Comtikuakcb. An affidayit for continTiance 
in a criminal case on account of the absence of witnesses should gire 
assurance of their attendance at the time to which it is proposed to 
continue, and show the means of affiant's information ; and unless such 
attendance seems probable the continuance should be denied, 

Gbamtino ob Bkfusino GonnNUANCB Matteb of DisoBEnoN. The granting 
or refusing of a continuance in a criminal case rests in the sound discre- 
tion of the court, and its ruling will not be disturbed on appeal, unless 
an abuse of discretion is shown. 

Appeal from the District Court of the Seyenth Judicial 
District, Lincoln County. 

The defendant was indicted for the murder of Joseph 
Thomas, alleged to have been committed by shooting with 
a pistol in Lincoln County, on November 3, 1873. He was 
convicted of murder in the second degree, and sentenced to 
confinement at hard labor in the State prison for the term 
of fifteen years. He appealed fiom the judgment and an or- 
der overruling a motion for new trial. 

When the case came on for trial in the court below, de- 
fendant presented an affidavit for continuance, the character 
of which is set forth in the opinion. 

J, G. Foster^ for Appellant. 

I. The case was called for trial for the first time on April 
13, 1874. In many of the states, when a capital case is called 
for trial for the first time, a continuance for one term is 
granted almost as a matter of course. 2 Graham & Water- 
man, N. T. 699. When a capital case is called for trial, and 
the defendant still finds himself unprepared, courts oxe ex- 
tremely indulgent in granting adjournments even when it is 
simply expedient that a continuance should be had. Tamer 
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V. Morrison, 11 Cal. 22; 3 Graham & Waterman, N. T. 894. 
See also Choate v. Bullion M. Co., 1 Nev. 74. 

n. The affidavit shows all the diligence that could be 
expected, and shows positively that the witness would be 
within the jurisdiction of the court at the next term. It 
would have been sufficient to show that there was some 
reasonable probability that this attendance could be pro- 
cured at next term. Slate v. Chapman. 6 Nev. 320. 

m. The threats stated in the affidavit were material and 
competent evidence under the testimony of both the prose- 
cution and the defendant to explain the acts of the defend- 
ant. The threats were not only competent evidence but 
were absolutely necessary to explain the defendant's acts. 

L. A. Btickner, Attorney General, for Bespondent. 

I. The ruling of the court on the motion for a continu- 
ance was not a ground of exception, but one of discretion. 
C. L., Sec. '2046. The affidavit showed no sufficient cause 
for a continuance. Commonwealth y. Oross, 1 Ash. (Pa.) 281. 

n. The evidence stated in the affidavit was not material. 
There is no statement of facts in it to show that defendant 
acted in self-defense— in fact the affidavit does not state 
what the defendant, or deceased did in relation to self- 
defense. Threats cannot be material unless defendant can 
show that deceased assaulted him, and that as a last resort 
he was compelled to kill deceased to save his own life or 
prevent himself receiving great bodily harm. Sec. 27, Stats . 
1861, p. 60.; 2 Bishop's Crim. Law, Sec. 644— Note 4 and 
cases there cited. 

m. The granting of a continuance in a criminal case is 
within the discretion of the" court. State v. Chapman, 6 
Nev. 320; Griffin v. Polhmiua, 20 Cal. 180. It will not be 
granted on account of the absence of a witness, whose testi- 
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mony is not material. Harper v. Lamping, 33 Cal. 641. It 
will not be granted where it is not known where the witness 
is or when his attendance can be procured. 

By the Court, Belknap, J. : 

The only assignment of error in this case is upon the 
ruling of the district court denying defendant's motion for a 
continuance. The defendant was indicted upon the 13th 
day of February, 1874:, for the crime of murder. Upon the 
11th day of March he was arraigned, and the cause set for 
trial upon the 6th day of April, when it was continued until 
the 13th day of April. A further continuance was then 
moved upon defendant's affidavit. The affidavit alleges that 
subsequently to the commission of the offense and before 
any charge had been made against the defendant, one of his 
material witnesses, named James Bundy, left the State of 
Nevada for the avowed purpose of visiting his home in Great 
Britain. Before taking his departure he told defendant that 
he would return to the town of Pioche before the month of 
September, 1874, and that if his return should be delayed 
he would so write defendant immediately upon reaching 
Great Britain. The affidavit does not state whether defend- 
ant has received any letter from Bundy touching his return; 
non constat that he did not write that his return would be 
delayed. It does state that the defendant has been in- 
formed that Bundy arrived at his home in England and 
' intended to return to Nevada in a short time. The means 
of this information should have been shown to the court, so 
that it could have considered the probability of the witness' 
return. The humanity of the law affords every reasonable 
opportunity to defendants in criminal cases to obtain their 
witnesses, but unless there is an assurance of their attend- 
ance at the time proposed for the adjournment or continu- 
ance it wUl not be allowed. In this case, the defendant's 
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version of the absent witness' statement reveals the uncer- 
tainty of his return. 

Defendant avers that he caused letters to be written to 
Bnndj after the cause was set for trial. In the most favor- 
able view of this statement, twenty-six days intervened 
during which no effort was made to communicate with the 
absent witness. The object of these letters is not ^ted, 
but assuming that they were for the purpose of ascertaining 
when Bundy would return and to hasten his return, they fail 
to show due diligence. It appears that Bundy stated upon 
leaving Pioche that he would visit his home at Redrouk in 
Cornwall, England; that he has friends in Pioche whom he 
directed to send to his address the ''Daily Pioche Record," 
so that he could be informed of the status of defendant's 
case, and also that he requested these friends to call from 
time to time upon defendant. It is declared that letters 
were written to the absent witness immediately after the 
finding of the indictment, for the purpose of obtaining his 
deposition. Thus it would seem that Bundy's address was 
known to defendant, and that it could be obtained from the 
persons in Pioche who were directed to call upon him; yet, 
as a reason why no deposition has been obtained, it is 
asserted that ''this affiant has not attempted to get a depo- 
sition from said witness because of the uncertainty of the 
residence of said witness." A bare statement of the matter 
set forth in the affidavit exposes its inconsistencies and de- 
stroys its credence. The efforts, if any were made, to obtain 
the deposition of the witness, are immaterial, since the 
provisions of the Criminal Practice Act of this State do not 
embrace cases of this nature, in which the witness is out of 
the jurisdiction of the court (State v. Chapman, 6 Nev. 320,) 
but the excuse given betrays the desperation to which the 
defendant was driven to avoid his trial. 

Granting or refusing a continuance rests in the sound dis- 
cretion of the district court. It is fully informed of the 
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circumstances of the caae, and its ruling will be disturbed 
only when an abuse of discretion is shown. Its action in 
denying the continuance was correct; and it is ordered that 
the judgment and order appealed from be affirmed. 



lajwl NICHOLAS BERCICH, Eespondent, v. GEORGE T. 

MARYE, Appellant. 

LiiBiuTT OP Bbokbr to Trdk Ownbe por Stolen Stock Sold. Where a 
broker received in the course of trade a transfer in blank of stock in a 
mining company, organized under the laws of California, which had in fact 
been stolen, and sold it : Uddf that he was liable to the true owner for its 
yalue and damages. 

Stock in Califorxia. Mining Company, Not Negotiable. Under the laws 
of California the legal title to mining stock, except as between the parties, 
can be acquired only by transfer upon the books of the corporation. 

Aqknct no Defense to Action of Trover. A person is guilty of cony^r- 
sion who sells the property of another without authority from the owner* 
notwithstanding he acts under the authority of one claiming to be the owner 
and is ignorant of such person's want of title. 

Heasurs of Damages ik. Statutory Action for Claim and Dbliyery of 
Personal Property, ^he market value of stock at the date of conver- 
sion is the measure of damages in the action of trover ; but in the statutory 
action of claim and delivery of personal property, in case a return cannot 
be had, the value of the stock at the day of trial, with the dividends that 
have been paid upon it as damages for detention, is the only complete 
indemnity. 

Appeal from the District Court of the First Judicial Dis- 
trict, Storey County. 

This was an action under the statute on claim and deliv- 
ery of personal property, such as is usually known as an 
action of replevin. The plaintiflf demanded the restitution 
of certain mining stock described in the opinion or its value 
and damages in the sum of seven hundred and seventy 
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dollars in case a return could not be had. It appeared that 
the stock had been taken to defendant, who was a stock- 
broker in Virginia City, by a p6rson giving his name as 
Bemarge. Defendant received and sold it, and, after deduct- 
ing his commission and charges, paid over the balance of 
the proceeds to Bernarge. As a matter of fact the stock had 
been stolen from plaintiff, who, as soon as he found out his 
loss, published notice thereof. On November 8, 1873, when * 
demand was made upon defendant by plaintiff for the stock, 
Belcher was worth $77 60, and Caledonia |7, per share. It 
also appeared that $951 in dividends had been declared on the 
Belcher stock before the trial, and that $70 of it had actually 
been paid. Plaintiff had judgment for the return of the 
stock, or, in case a return could not be had for $724, as the 
value thereof, and interest from November 8, 1873, and costs; 
and for $95 damages for detention, which latter sum was 
afterwards reduced by the court below to $70. Defendant 
appealed from the judgment. 

M. N. Stone, for Appellant. 

I. The certificates of stock should be regarded as nego- 
tiable instruments. They were received in good faith from 
the apparent owner, to whom defendant paid the proceeds 
after he had sold the stock in the board of brokers. The 
Inmafde holder of a lost or negotiable instrument acquires 
the title as against the true owner. 2 Parsons on Bills and 
Notes, 264, et seq. 

II. Supposing that the stack was non-negotiable, yet the 
defendant here in his capacity of broker acted merely as the 
agent or bailee of the person who brought the stock to him 
to sell. There was no intention on his part to convert the 
stock to his own use, or to apply the proceeds to his own 
use. He cannot therefore be regarded as a purchaser con- 
verting the property. He had no notice of the claim made 

21 
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by plaintiff to the ownership until after he had sold the 
stock and paid over the proceeds. Sogers v. Mine, 2 Cal. 
571; Grumtrey v. Fisher , 1 Car. & Payne, 190; 44 Mo. 544; 
41 Ala. 539. 

in. There was error in assessing as damages the amount 
of dividends paid on the Belcher stock after plaintiff lost it. 
Defendant never at any time received any part of such divi- 
dend; and if he was liable in any event to plaintiff for the 
value of the stock, such liability could not embrace some- 
thing he had never received. If defendant converted the 
stock, and we claim that he did not, the measure of damages 
would be the value of the stock at the time of its conversion, 
with legal interest as damages for the conversion. The con- 
version, if any, occurred when defendant received and sold 
the stock. The dividends were declared after the sale, and 
of course were received by whoever held the certificate at 
the time such dividends were paid by the company. Boylan 
V. Huguet, 8 Nev. 358. 

Leivis & Deal and J. A. Stephens, for Bespondent. 

I. The statute fixes the rule for the measure of damages 
in cases of this character, and this Court has never sought 
to establish any other. Bhclde v. Cooney, 8 Nev. 46. The 
case of Boylan v. Huguet, 8 Nev. 345, was an action in trover, 
and has no bearing upon this case. The damages allowed 
were the dividends which were actually paid on the Belcher 
stock between the time the stock was stolen and the time of 
the trial. It is true defendant did not receive the dividends; 
but that has nothing to do with the rights of plaintiff. He 
should not be placed in any worse position by the failure of 
defendant to deliver the stock than he would have been had 
the stock been delivered. 

n. Defendant was not the innocent agent of Bemarge in 
receiving and selling the stock, but must be held to have 
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received it with notice that it was the property of some one 
other than Bemarge. Although he did not intend to do 
wrong in receiving and selling it, his ignorance of the law 
will not free him from his legal liability. The ^corporations 
mentioned in the complaint were organized under the statute 
of California, and their stocks were not negotiable except in 
the manner pointed out in the law. See Hittell's Gen. Laws, 
932. Defendant acted at his peril when he received them, and 
legally was as much liable for the stocks as Bemarge. If, 
for the convenience of his business, he took the chances, he 
cannot escape liability on account of his lack of prudence. 
Edwards on Bailments, 93; HoffTruxn v. Carow, 20 Wend. 22; 
Weston V. Bear River and Avium M. and M. Co., 5 Cal. 186; 
Nayler v. Pacyic Wharf Co., 20 Cal. 529. Plaintiff had the 
right to follow his property and take it wherever found, or 
in case it was sold, to hold any one responsible who sold it. 

in. Defendant claims that he should be exempt from 
liability, because he was innocent of any intended wrong 
and because he had the right to suppose from the nature 
of the certificates that they were the property of Ber- 
narge. But courts have not placed stocks on the footing 
of negotiable paper, even when no statutes are in force 
providing the mode of transfer; and it would certainly be 
an unheard-of thing to hold that certificates may be trans- 
ferred like bills of exchange, when the statutes of California 
provide a mode of transfer which destroys all similarity 
between them and bills of exchange. 



By the Court, Belknap, J. : 

Judgment in the alternative was rendered against the de- 
fendant for the restitution of five shares of the capital stock 
of the Belcher Silver Mining Company and twenty shares of 
the capital stock of the Caledonia Silver Mining Company, 
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or the value thereof, and damages, under section 202 of the 
Practice Act. The shares were transferred in blank and 
were stolen from the plaintiff. The defendant is a broker, 
engaged in buying and selling mining stocks. He received 
the certificates stated in the usual course of his business 
from a stranger, sold them upon commission and paid him 
the proceeds. The first objection iliade by the appellant is 
that certificates of stock should be treated as negotiable in- 
struments, and the defendant being a bona fide holder for a 
valuable consideration no recovery can be had against him. 

By the statutes of California under which the Belcher and 
Caledonia Silver Mining Companies were incorporated, it is 
enacted: ''The stock of the company shall be deemed per- 
sonal estate, and shall be transferable in such manner as 
may be prescribed by the by-laws of the company; but no 
transfer shall be valid, except between the parties thereto, 
until the same shall have been so entered on the books of 
the company as to show the names of the parties, by and to 
whom transferred, the number and designation of the shares, 
and the date of the transfer. 1 HittelFs Gen. Laws, p. 
148, Sec. 9. This restriction upon the transfer of stock de- 
termines the question of negotiability adversely to appellant. 
The legal title to the shares, except as between the parties, 
can be acquired only by transfer upon the books of the cor- 
poration. Any other form of assignment is merely equita- 
ble as against the corporation and is subject to its liens or 
claims. Union Bank v. Laird, 2 W. 390; Shaw v. Spencer^ 
100 Mass. 382; Mechanics' Bank v. N. Y. & N. H. R. R. Co., 
13 N. T. 599. 

It is next objected that as the defendant was the innocent 
agent of the person from whom he received the shares of 
stock, without knowledge of the felony, no judgment should 
have been rendered against him. It is well settled that 
agency is no defense to an action of trover, to which the 
present action is analogous. In applying this doctrine the 
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supreme judicial court of Maine said: ''If the principal is a 
wrong-doer, tlie agent is a wrong-doer also. A person is 
guilty of a conversion who sells the property of another, 
without authority from the owner, notwithstanding he acts 
under the authority of one claiming to be the owner, and is 
ignorant of such person's want of title. Kirnball v. Billings^ 
55 M. 147; Koch v. Branchy 44 Mo. 643; Hoffman v. Carow, 
22 Wend. 285. • 

In ascertaining the measure of damages the court allowed 
the market value of the stock at the date of conyersion. 
Such is the rule in trover; bat this is a statutory action for 
the return of the property or its value in case a delivery can- 
not be had, and damages for the detention. . Upon failure 
to return the property in specie the statute provides for the 
indemnification of the owner. The value of the stock at the 
day of trial, together with the dividends that have been paid 
upon it, as damages for the detention, is the only complete 
indemnity in such case. OMeara v. North American M, Co,^ 
2 Nev. 112; Boylan v. Hugutt. 8 Nev. 355, and cases there 
cited. For this the judgment must be reversed and a new 
trial granted. 

It is so ordered. 



WILLIAM M. LITTLE, Appellant, v, THE VIEGINIA 
AND GOLD HILL WATEE COMPANY, Eespondent. 

CrOKSTBUCTioN ov Plbadiko -^ Alleqation of Place of Corporation. Aq 
allegation that defeDdant *'is a corporalion duly organized and doing bnsi. 
nesB as such in the State of Nevada " is equivalent to an averment that such 
defendant is a corporation duly organized in the State of Nevada. 
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Pabtt to AonoN cannot be Chanobd bt Amendment. An amendment 
which changes the parties to a suit cannot be made. 

SuiNo THE Wbono Cobporation — AMENDMENT NOT Allowbd. Where a suit 
was intended to be commenced against, and the summons was served upon, 
a California corporation ; but the complaint alleged a Nevada corporation ; 
and there happened to be a Nevada corporation of the same name which 
appeared and answered : Eddj that plaintiff had no right to amend by adding 
the words *' of the state of California '' to the name of defendant, as the 
effect would be to change the party defendant. 

Appeal from tlie District Court of the Second Judicial 
District, Ormsby County. 

This was an action to recover one thousand dollars dam- 
ages for alleged interference with plaintiff's right to use the 
water of a small stream flowing out of ''Bose Canon" in 
Ormsby County. The complaint described the defendant 
as " The Virginia and Gold Hill Water Company, a cor- 
poration,'^ and then proceeded to allege that it was '^a 
corporation duly organized and doing business as such 
in the State of Nevada." The object of the pleader was 
to sue a California corporation of that name ; and his 
intention doubtless was, not to allege where the corpora- 
tion was organized, but merely to aver that it was a duly 
organized corporation and that it was doing business as a 
corporation in the State of Nevada. His language, however, 
as appears by the opinion, does not express his object or 
intention. 

Although the California corporation was served, it did not 
appear; but the Nevada corporation of the same name ap- 
peared and put in an answer, describing itself as the defend- 
ant and traversing all the allegations of the complaint. 
The cause came up for trial before a jury. After the plain- 
tiff's testimony was all in, he moved to amend the complaint 
by adding the words "of the state of California" to the 
name of defendant; but the amendment was refused; and on 
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motion of defendant a non-suit was granted. Plaintiff 
moved for a new trial, which was denied; and he then ap- 
pealed from the judgment. 

Bobert M. darkey for Appellant. 
Mesick^ 8edy"& Wood, for Bespondent. 

By the Court, Hawlby, J. : 

The complaint in this action alleges: ''That the defendant 
is a corporation, duly organized, and doing business as such, 
in the State of Nevada." The sheriff of Storey County cer- 
tifies that he served the summons ''by delivering to the 
defendaiit, The Virginia and Gold Hill Water Company, a 
corporation, through its superintendent C. Overton, in the 
Coimty of Storey, * * a copy of said summons attached to 
a certified copy of the complaint." A copy of summons, 
together with a certified copy of the complaint, was also 
deposited in the post office at Carson City, Nevada, postage 
paid, directed to Alvinza Hayward, president, and the trus- 
tees of the Virginia and Gold Hill Water Company, at their 
place of business in San Francisco, California. Defendant 
appeared and filed an answer verified by John Skae, who 
represented himself as the superintendent of defendant. 
During the progress of the trial of this cause it appeared 
from the testimony that there were two corporations of the 
name of "The Virginia and Q^ld Hill Water Company," 
doing business in the State of Nevada; one of said corpora- 
tions, of which Alvinza Hayward was president and C. Over- 
ton superintendent, being organized under the laws of the 
state of California; the other, | of which John Skacf was 
superintendent, being organized under the laws of the State 
of Nevada. Upon this state of facts plaintiff asked leave of 
the court to amend his complaint by adding after the word 
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** corporation," the words "of the state of California." 
This was refused, and upon motion of defendant's counsel 
the court granted a nonsuit. Plaintiff appeals and claims 
that this action of the court was erroneous.* 

The allegation that the cfefendant is a corporation, duly 
organized and doing business as such in the State of Nevada, 
is equivalent to an averment that defendant ifi a corporation, 
duly organized in the State of Nevada. This proposition is 
sustained by every canon of construction, legal and gram- 
matical, and is, we think, too plain to leave any room for 
legitimate argument or controversy. Defendant would not 
be a corporation unless it had been duly organized as such. 
The averment that it was a corporation was sufficient. The 
place of its organization was immaterial. But plaintiff having 
designated the place, tl\e question arises whether or not he 
is concluded by such an averment from so amending his 
complaint as to make the California corporation defendant. 
It is admitled that an amendment which changes the parties 
to a suit cannot be made. 

Plaintiff's counsel contends that inasmuch as the summons 
was served upon the California corporation, plaintiff had 
the right, under the provisions of section 68 of the Practice 
Act, to so amend his complaint as to insert the true name 
of defendant. This would be true in a case of misnomer; 
but this is not such ^ case. Here there are two corporations 
of the same name — one organized in California, the other in 
the State of Nevada. The plaintiff has a cause of action 
against the California corporation, but none against the 
Nevada corporation. In his complaint he designates as de- 
fendant the Nevada corporation; and after this defendant 
had appeared and filed its answer, denying specifically each 
and every allegation in plaintiff's complaint, the trial pro- 
ceeds, and during its progress plaintiff ascertains that he 
has brought the wrong corporation into court, and without 
any further showing, by affidavit or otherwise, moves to so 
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amend his complaint as to designate as defendant the Cali* 
fomia corporation, against which he ought to have brought 
his suit in the first instance. Does not this fact show con- 
clusively that the effect of allowing the amendment would 
be to change the party defendant in the suit? The service 
of the summons upon the corporation that ought to have 
been made defendant does not change the legal aspect of the 
question before the Court. The corporation served saw fit 
not to appear, because it was not named as a party defend- 
ant. The defendant need not have appeared because it was 
not served with process; but after the complaint was filed it 
had the right to appear in the action without the service of 
the summons, and having so appeared, and the court having 
thereby acquired jurisdiction, we are called upon, under the 
peculiar facts of this case, to decide the legal statibs of the 
parties thus in court. We cannot investigate the motives 
that prompted defendant's action, nor consider the hardship, 
if any, resulting to plaintiff therefrom. As the amendment 
would have substituted a new party defendant in the action^ 
the court did not err in refusing it. The nonsuit was pro- 
perly granted, because upon plaintiff's own showing he had 
no cause of action against the defendant. 

The judgment of the district court is affirmed. 



THE STATE OF NEVADA, Eespondent, v. GEOEGE 
LAMBERT, Appellant. 

Pbndekct of Axothsr Indictment not Matter ist Abatement. The pen- 
dency of another indictment has never been held to constitute matter in 
abatement. 

DiarriNCT Laroentes at Same Time and Pijlce. The stealing of the property 
« of different persons at the same time and place and by the same act, may 
be prosecuted at the pleasure of the government as one offense or as several 
distinct offenses. 
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Failure to Indict at Next Term. The object of the Criminal Practice Act 
in providing that a person held to answer shall be indicted at the next term 
of the court (Gomp. Laws, Sec. 2206) is to~ protect the citizen from impris- 
onment upon insufficient cause ; but such provision has no bearing upon the 
validity of an indictment found at |k subsequent term. 

CoBBOBORATiNO TESTIMONY, What. Testimony tending to connect accused 
with the offense charged, such as proof of the possession of the subject of 
a larceny, is sufficient to corroborate the direct testimony of an accomplice. 

Appeal from the District Court of the Seventh Judicial 
District, Lincohi County. 

The defendant was convicted of grand larceny and sen- 
tenced to imprisonment at hard labor in the State prison for 
the term of seven years. He appealed from the judgment 
and an order overruling his motion for new trial. 

The indictment under which the conviction took place was 
found at the December term, 1873, of the disixict court, 
and charged the larceny on April 13th, 1873, in Lincoln 
County, of seven horses, the property of E. H. Pearson. 
It appears that at the previous March term of the district 
court an indictment had been found against him for the 
larceny at the same time and place of two horses, the pro- 
perty of B. 0. Bridges. There was a trial under the first 
indictment in October, 1873; but the jury disagreed; and 
there was a similar disagreement at trials in November and 
January, 1874, alter which the court ordered the defendant 
to be discharged from custody. Subsequently, but at the 
same term, the present indictment was found; and the trial 
and conviction took place in April, 1874. 

J. C. Ibster, for Appellant. 

I. All the witnesses testified to facts which showed that 
the taking of all the animals was but one crime. If this was 
so, no second indictment could be found. The prosecution 
is not permitted to indict by piecemeal. It might as well 
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be said that a defendant could be tried for petit larceny for 
each sheep when there had been a thousand taken at one 
time and place. The priuciple is the same as if two indict- 
ments were found for the same crime; if two, then why not 
a thousand? One can be done as well as the other. 

n. No indictment could legally be found at the time 
the last indictment was found. Comp. Laws, Sees. ISSl, 
2206. The same evidence was before the grand jury at the 
March term as at the December term, when this indictment 
was presented; but the grand jury at the March term failed 
to find an indictment for these horses; and the case was not 
reserved for the further consideration of another grand jury. 
If no indictment at all had been found prior to the last one, 
none could have been found ; the testimony having once 
been submitted. The grand jury had lost the legal power 
to indict. 

m. There was no evidence to corroborate the testimony 
of Butler, and he was confessedly an accomplice. There 
was not a word corroborating his statement of the transac- 
tion; but on the contrary, he was contradicted by every 
witness for the defense. 

L. A. Buckner, Attorney General, for Bespondent. 

By the Courts Belknap, J. : 

The appellant was indicted at the December term, 1873, 
of the Seventh Judicial District Court, for the crime of 
grand larceny in stealing seven horses the property of one 
Pearson. At the trial the court refused to admit in evidence 
an indictment f oimd against the appellant at the previous 
March term of the same court for the larceny of two other 
horses taken at the same time and place, the property of 
one Bridges. This is the first error assigned. A plea of 
former conviction or acquittal is a good plea in bar of another 
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indictment for the same offense; bnt the pendency of another 
indictment has never been held to constitute matter in abate- 
ment. Commonwealth v. Drew^ 3 Cush. -279; Commoniaecdth 
T. Murphy, 11 Cush. 472; CommomveaUh v. Berry, 5 Gray, 
92; Button v. The State, 5 Ind. 533. . It is unnecessary to 
the determination of this appeal to decide whether a plea of 
autrefois acquit or convict would have been a good plea in 
bar to either indictment in case judgment had been rendered 
upon the other. It would seem that the stealing of the 
property of different persons at the same time and place and 
by the same act may be prosecuted at the pleasure of the 
government as one offense or as several distinct offenses. 
Commonivedlth v. Sullivan, 104 Mass. 552; State v. Thurston^ 
2 McMuUan, 382. 

The second assignment of error is that, a term of court 
having intervened between the March and December terms, 
the time in which to bring an indictment for stealing the 
property of Pearson had expired under Section 2206. 
(Comp. Laws.) This section reads: "When a person has 
been held to answer for a publis offense, if an indictment 
be not found against him at the next term of the court at 
which he is held to answer, the court shall order the prose* 
cution to be dismissed, unless good cause to the contrary be 
shown." The record does not show th&t the defendant was 
within the provisions of the statute, but, if he were, this 
fact would have no bearing upon the indictment. The 
object of this section is the protection of the citizen from 
imprisonment upon insufficient cause. A dismissal of tha 
indictment would not have barred another prosecution for 
the same offense. Sec. 2211 (Comp. L.) 

Lastly, it is objected thftt the testimony of Butler, an 
accomplice, is not corroborated. His testimony is cor- 
roborated by Finley, who saw defendant at the '^Fifteen-* 
mile House," driving horses from the locality of the larceny 
at the time testified to by Butler. At Indian Springs, fifteen 
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miles farther on the road, Parker saw defendant, and iden- 
tifies some of the stolen horses at that time in his posses- 
sion. St. Clair testifies that the defendant and Butler 
stopped in Cave Valley and sold some of the horses that 
were afterwards identified as stolen; and the arresting officer 
found the property at a ranch, known as that of the de- 
fendant. This testimony tends to connect the defendant 
with the offense, and this is all the statute requires. State 
V. Chapman, 6 Nev. 320; People v. Mdvane, 39 Cal. 614. 
The judgment and order refusing a new trial are affirmed. 



THE STATE OF NEVADA ex rel J. C. COBET v. 
SAMUEL T. CUBTIS. 

Bt-Law9 of Mixing Compant — Adoption bt Long Use. Where what pur 
ported to be the bj-luwa of a California miniog corporation, though 
adopted by the stockholders instead of the trustees, appeared to be the onlj 
by-laws ever adopted by the corporation and were found properly recorded 
in the books kept by the trustees and had been used, acted upon and- 
referred to as the by-laws, both by the trustees and stockholders, for 
upwards of ten years and ever since their adoption : Held^ that they were 
to be considered and treated as the regular by-laws of the corporation. 

Election of Mining Company Trustbb a Corporate Act. The election of 
a trustee of a mining corporation to fill a vacancy is a corporate act and 
must be exercised in the manner required by the charter. 

Corporation Cannot make Bt-Laws Contrary to Charter. Where the 
statute under which a corporation was organized required a majority of the 
trustees to do a corporate act and a by-law authorized a vacancy in the 
otBce of trustee to be filled by a less number than a migority : HeU, that 
such by-law, being contrary to the charter, was void. 

Mining Company ELBcxinNS— Extent of Reoulahon by By-Laws. Under 
the California laws in reference to mining corporations, the manner of an 
election of a trustee may be regulated by the by-laws; but the tubstance 
must be in conformity with the statute. 
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When By-Law, Partly Void, is Wholly Void. If part of a by-law is void 
and the whole forms an entirety, so that the part which is void inflaences 
the whole, the entire by-law is void. 

When Statotb Void in Part and Valid in Part. The principle that an act 
may be void in part and valid in part applies only when the respective 
portions are wholly independent of each other. 

Officer " Db Facto," What. An oflBcer defaclo is one who has the reputation 
of being the officer he assnmea to be, who has the apparent right and per^ 
forms the dnties of the office under claim and color of right and yet is not a 
good officer in point of law. 

Object op Sdstaixino Acts op Officer " Db Facto." The principle of sus- 
taining the acts of an officer de facto is designed as a shield for the 
protection of the public and of third persons, who are not cognizant of 
the facts nor bound by any rule of law to inquire into the title by which 
he exercises the office. 

Limitation op Principle Sustaining Acts of Officer "Db Facto."- The 
principle of sustaining the acts of a person acting as an officer as those of 
an officer de facto ought not to be extended to cases where the rights of 
the public are not affected nor where all the parties interested have knowl- 
edge that the person pretending to be an officer is not an officer de jure. 

Officer "De Facto" as DrsTiNouisHED from Usurper. In order to mal^e a 
person an officer de facto he should in some way have been put into the 
office and have secured such a holding thereof as to be considered in peace- 
able possession and actually exercising the functions of an officer; an 
intrusion by force is not sufficient. 

This was an application to the Supreme Court for a writ 
of mandamus to remove the respondent from the office of 
superintendent of the Ophir Silver Mining Company. The 
petition of the relator set forth fully the facts upon which 
he relied. An alternative writ was issued, requiring the 
respondent to show cause why he should not be removed and 
surrender up the office of superintendent. On July 17, 
1874, the return day of the writ, respondent appeared and 
filed an answer, alleging that the proceedings, claimed by 
the relator to constitute a removal of the respcmdent and an 
election of the relator, were void. The property of the 
Ophir Company, situated atVirginiaCity, being of great value, 
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the controversy as to who was entitled to act as superintend- 
ent and have the management thereof became of great 
importance to the parties interested. The facts are stated 
in the opinion. 

HaU McAUtster, for Eelator. 

I. The by-laws of the Ophir Silver Mining Company were 
properly made by the stockholders. 1 Hittell's Gen. Laws 
of Oal., 935, 936, 959. They were fully ratified and adopted 
by the board of trustees. Union Bank of Maryland y. Bidge- 
ley, 1 Harris & Gill, 325; JLangsdale v. Bouton, 12 Ind. 467; 
Angell & Ames Corp., Sec. 238, 284, 325; PMey v. West. P. 
B. B. Co., 33 Cal. 192. They were written in full on the 
first pages of the record book of the proceedings of the 
board of trustees. They were the only by-laws of the com- 
pany, and had been substantially adopted both by stock-* 
holders and trustees. 

n. The statute of California provides that **when any 
vacancy shall happen among the trustees by death, resigna- 
tion or otherwise, it shall be filled for the remainder of the 
year in such manner as may be provided by the by-laws of 
the company." 1 Hittell, 936. The whole subject matter 
of filling a vacancy among the trustees is left completely to 
the by-laws. Under the power conferred by statute to fill 
vacancies among the trustees according to the by-laws, the 
company might by its by-laws have authorized the president 
alone to fill such vacancies. Instead of doing this, however, 
the by-laws provided that the president should have the 
casting vote at any meeting of the trustees at which a vacancy 
was to be filled. The giving of 1;his casting vote conferred 
something new, something additional to what he before had 
as a trustee, and this something was a casting vote in case 
of a tie. It may seem peculiar that one person should have 
two votes upon the same question, but it is only in case of a 
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particular exigency. SucE a power ought to reside some- 
where, to prevent a ' ' dead lock. " ' ' A casting vote sometimes 
signifies the single vote of a person, who never votes but in 
the case of an equality; sometimes the double vote of a per- 
son, who first votes with the rest, and then, upon an equal- 
ity, creates a majority by giving a second vote." 1 Chitty's 
Blackstone, note 73; 5 Jacob's Law Dictionary, Parlia- 
ment, sub. 7; 2 Dillon Municipal Corporations, Sec. 208; 
Cushing's Par. Law, Sees. 309, 317; Hittell's Gen. Laws, 
1129, 1130; McCuUough v. Annapolis and Elkridge B., 4t 
Gill, 58. Unless the trustees can act under the by-law, 
providing for the filling of a vacancy in the board of trus- 
tees, there is no way in which such vacancy can be filled. 
And if the trustees act, in filling such vacancy, under the 
power given by the by-laws, the power must be taken as it 
is given — to wit, with right of the president to have his 
casting vote in case of a tie. 

m. The filling a vacancy in the board of trustees is not 
a corporate act, it is an administrative or elective act. An 
election of trustees is the selection of those to whom are 
entrusted the corporate powers and by whom corporate acts 
can be performed. There are various acts in the adminis- 
tration of the affairs of a corporation, which are very essen- 
tial to its proper administration and yet not corporate acts, 
such as the appointment of inspectors of corporate elections, 
(3 Serg. & Bawle, 29,) and the calling together of the trus- 
tees by the president, whenever he deems it necessary. But 
if the filling a vacancy were a corporate act it was performed 
in this case by a majority of a quorum of the board of 
trustees, by their adopting by-laws prescribing how such 
vacancy should be filled by the trustees, and by their giving 
ft casting vote to the president at any meeting of the trustees 
for that purpose. 

rV. While the statute asserts the general proposition that 
a decision of a majoriiy of a quorum of the trustees shall 



Digitized by 



Google 



1874,] SUPREME COURT OF NEVADA. 329 

State ex rel. Corey v. Cartis. / 

: ^' 

be yalid as a corporate act, it contains a special provision 
for filling a yacancy in the board of trustees as provided by 
the by-laws. This special provision has equal validity and 
equal force as the general provision. According to what 
rule of law, according to what canon of construction is it, 
that this court is asked to expunge this special and distinct 
provision from the statute book ? There is no difficulty in 
allowing the general provision to operate, and also allowing 
the special provision to create an exception thereto, and to 
apply and control in the particular category which the 
statute intended it should provide for. 

V. A majority of the trustees of the Ophir Company on 
June 29, 1874, displaced Mr. Curtis as superintendent and 
elected Mr. Corey to his position. If this was not a dt jure 
board of trustees, it was at least a good de facto board of 
trustees. Who is an officer de facto? One whose acts, though 
not those of a lawful officer, the law, upon principles of 
policy and justice, will hold valid. See Trustees of Vernon 
V. JM, 6 Cowen, 27; Smith v. Erb, 4 Gill, 460; People y. 
Mattice, 2 Abbott N. S. 290; Ohio and Mississippi It. B. Cfo. 
V. McFherson, 3 Missouri E. 25; Angell & Ames Corp., Sees. 
139, 287; Mickle v. Bochester City Bank, 11 Paige, 124; Dore- 
mus V. Dutch Church, 2 C. E. Green, N. J. 332; 11 Serg. & 
Bawle, 413; 21 Penn. State, 146; 50 Missouri, 595; 2 Gill, 
287; MjMett v. Umle Sam Co,, 1 Nev. 188; Broivn v. LurU, 
37 Main, 423; Broum v. O'Conneli, 36 Conn. 432. For a 
very able and very exhaustive review of the whole doctrine 
as to cie fado officers, see 12 American Law BegL^ter, March, 
1873, 165. 

VI. There is independent evidence of Lyle being a de 
facto trustee. The minutes of the board of June 29, 1874, show 
that other business was done besides the displacement of 
Curtis and the appointment of Corey. The minutes of the 

22 
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next meeting in July show that Ljle acted. He acted at 
other meetings. 

yn. As to what constitutes a icser of an office, see The 
King v. Taie, 4 East. 337, condensed edition, 452. An irreg- 
ular election is voidable, not yoid. Abbott^s Digest, Law 
of Corporations, 310. 

Vni. The title of the trustees by whom relator was 
elected superintendent cannot be inquired of collaterally in 
this action. It can only be attacked directly in an action for 
that purpose. People v. Stums, 5 Hill, 627; King v. 
Hughes, 4 Bam. & Cress. 368; Douglas v. Wickwire, 19 
Conn. 488; Cochran v. McCleary, 22 Iowa, 76; lacey v. 
FuJa&r, 13 Mich. 531. 

Garher & Thornton and Mesick, Sedy & Wood, for Ee- 
spondent. 

I. Defendant was regularly elected by the board of trus- 
tees to his position of superintendent on March 22, 1874, 
and has been ever since in that position, claiming under 
such election. Whether his right to the place has ceased 
and relator's commenced depends upon the question whether 
the vote cast by Lyle at a meeting of the board of trustees 
was valid or invalid. "We claim that Lyle was not a trustee 
and for that reason could not vote for the election or re- 
moval of a superintendent. He was not elected by the 
stockholders; and the trustees had no authority to elect him. 
The by-laws could not confer on the trustees the power of 
election, that power being by the charter given to the stock- 
holders. 7 Cal. 24. The provision in the charter authoriz- 
ing vacancies in the board to be filled in the manner pre- 
scribed in the by-laws cannot justify a departure from the 
charter in respect to who should elect. The word * 'manner" 
in this connection should receive the same interpretation as 
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when used in connection with the annual election of trus- 
tees. 2 Stewart (Ala.), 234; 10 N. J. Eq. 70. 

n. But there were no valid by-laws on the subject of 
filling vacancies. The by-laws which existed were not made 
by the trustees, but by the stockholders, and so without 
authority. The pretended by-law under which the election 
of Lyle is claimed was never even acted upon by the board 
except in the case of Lyle. 11 Am. Rep. 268. But even if 
the trustees had power to fill a vacancy, they never did it. 
The vote to fill the vacancy was a tie unless trustee Lissak 
had two votes. But as trustee he had only one vote; his 
vote a second time as president cannot be considered as the 
vote of a trustee. A casting vote, when allowed, cannot be 
exercised in cases of electing oflBcers. The pi'etended by- 
law under which a casting vote is claimed was never adopted 
by the board of trustees, and was never acted upon before; 
and hence was invalid. 

ni. The public policy of the rule which gives validity 
to the acts of officers de facto in certain cases does not ap- 
ply to the acts of Lyle in question. He had never exercised 
any authority in the board prior to the act in question. He 
was forced upon the board by the illegal act of the presi- 
dent in an effort by the minority against the will of the 
majority to deprive defendant of his position and give it to 
relator. 39 N. H. 301; 3 Blackf. 377; 7 N. H. 547. Lyle, 
in point of fact, was not elected, and herein lies the distinc- 
tion between this case and those cases where there has been 
an election or appointment. King v. Ginsor, 6 Term, 732; 
19 Gal. 529; GashwUer v. Willis, 33 Gal. 19; AngellA A. Corp. 
Sec. 744; 2 Stuart, 242; 29 Barb. 208; 2 Levins, 294; Sayer, 
213; 2 Vent. 182; 6 East. 356; 11 Gal. 380; 2 Stockton, 70; 
Andrews, 163; 47 Pa. 292; 3 Whart. 228; 16 Gal. 618; 39 
N. H. 295; 2 Strange, 1003, 1157; 34 N. H. 154. No act 
done by Lyle after the attempted removal of Gurtis is even 
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evidence to show that he was de facto trustee when the at- 
tempt was made. 60 Barb. 249. 

rV. The power to elect or appoint officers is a corporate 
incident. Filling vacancies, like making by-laws, is also 
clearly a corporate act. A. & A. on Corp. Sec. 144; Kear- 
ney V. Andrews, 2 Stock. Ch. 70. Being a corporate act, it 
must of necessity be done either by the stockholders or the 
trustees, and certainly by the stockholders, unless the char- 
ter expressly gives the power to do it to the trustees. The 
language of the statute that vacancies shall be Med in the 
manner directed by the by-laws, does not differ from the 
case presented by Kearney v. Andrews, 2 Stock. Ch. 70, See 
sec. 6 of the charter, Hittell's Gen. Laws, 93tf, 941. But 
if the board had the power to fill the vacancy, the result 
would be the same; for the majority must have acted as de- 
cided in Gashvnler v. Willis, 33 Cal. 19, and the by-law is 
void according to all the authorities. 

V. The charter (Hittell, 933) provides for the appoint- 
ment of ^^subordinate officers," etc. We also find there 
among the corporate powers a power <*to appoint such offi- 
cers and to remove them, except that no trustee shall be 
removed unless in a certain way." Plainly here the appoint- 
ment of other than subordinate officers is made a corporate 
power and if we do not include ''trustees" as officers, no 
force is given to the evidently studious omission of the word 
" subordinate." Besides, tfustees are expressly named here 
as of the officers to be appointed and removed as a corporate 
act. Next it provides for the substantial part of electing 
trustees, that they shall be elected by the stockholders in 
such mode as the by-laws may prescribe, subject, however, 
to certain formalities required by the charter itself. Next 
that vacancies shall be filled "in the manner" prescribed by 
the by-laws. There is a distinctfon between the manner and 
the substance of an election. The intention of the legislature 
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was to allow the by-laws to do no more than regulate the 
mere form of filling vacancies. Kearney v. Andrews^ supra, 

YI. It was not the intention of the framers of this by- 
law to give a double vote. They were providing a presiding 
officer for certain deliberative assemblies, and the fair in- 
ference is that they used the words as Cushing defines them, 
and the fact which appears by the uncontradicted evidence 
of Grayson and Baldwin, that for fourteen years after their 
pretended adoption no double vote was ever before attempted 
to be cast, gives additional force to this construction. It 
shows the practical interpretation put upon this language. 
It is only by inference that it can be said to give a double 
vote. It says the vacancy shall be filled by the other trus- 
tees in office, not by the board as a btoard, and it is sought 
to piece this out by reference to a distinct by-law, which is 
void on its face, as expressly contravening the charter pro- 
vision that at all meetings of the board a majority shall rule. 

VII. To be an officer de facto one must have the repu- 
tation of being so prima facie at least. He must by some 
presumption seem to be so. Then third persons may safely 
act .upon such presumption. Angell & Ames, Sec. 287; 6 
East. 368; Tapping on Mandamus, 77 to 230; McCullough v. 
Curtis, 3 Nev. 202; 2 Abb. N. S. 290; 35 Missouri, 25; 4 
Gill, 460; A. & A., Sec. 139; 11 Paige, 124; 21 Penn. 146; 
50 Mo. 595; 10 E. C. L. 622. 

Vm. Here Corey is maintaining his right to oust Curtis 
and according to all the cases he must show himself the 
officer de jure. No case can be found where the plaintiff 
succeeded because he was elected by a cfe facto board. Lyle 
was never a de facto officer as shown by the New Hampshire 
and other cases cited. The other side persist in putting the 
case as if Corey had got into possession and Curtis was try- 
ing to enjoin or oust him. The courts will never aid in 
consummating an inchoate wrong, though when an officer 
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has succeeded in getting into peaceable possession dt fdctOy 
they may refuse to oust him except in a particular way. And 
it was never heard of before, where an officer has succeeded 
in getting into possession de fddo and done acts, though out 
of regard to the rights of the public his acts may be sus- 
tained, yet that when his attempts have been successfully 
resisted and he kept out of office, the courts will be active 
to put him into office in order that he may do acts de facto 
and thus deceive the public and create rights by estoppel 
and against law. 

IX. The by-law is clearly void in so far as it attempts 
to authorize less than a majority of the trustees to perform 
corporate acts generally. Then, even if this particular cor- 
porate act could be authorized by the by-law to be performed 
by less than a majority, we have the case of one single entire 
clause in a by-law void in part and therefore by all the 
authorities void in toto. 

By the Court, Hawley, J. : 

The board of trustees of the Ophir Silver Mining Com- 
pany consists of seven members. At a meeting held on the 
29th day of June, 1874, there were present six trustees, viz. : 
Lissak, Locan, Hassey, Baldwin, Grayson and Hall. On 
motion, a vote was taken to elect a trustee to fill a vacancy 
occasioned by the resignation of trustee Peart. This vote 
resulted in a tie; trustees Lissak, Locan and Hassey voting 
for W. S. Lyle; trustees Baldwin, Grayson and Hall for J. 
S. "Wall; whereupon trustee Lissak, president of the board, 
having voted as a trustee, claimed the right to give the cast- 
ing vote under art. VI. of the by-laws of the corporation, 
which provides that the president " shall have the casting 
vote at all meetings of the stockholders and trustees/' and 
again voting for W. S. Lyle, declared him duly elected a 
trustee. 
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At the same meeting, motions were made to declare vacant 
the position of superintendent held by respondent, and to 
elect a successor. Trustees Baldwin, Grayson and Hall 
objected to Lyle voting, and claimed that he was not legally 
elected a trustee, having only received three votes, and 
further claimed that there was no vacancy, respondent 
Curtis having been regularly elected superintendent on the 
22d day of March, 1874, and never having been legally re- 
moved. Notwithstanding these objections the motions were 
carried in the affirmative and the relator, Corey, was elected 
superintendent by the votes of trustees Lissak, Locan, 
Hassey and Lyle ; trustees Baldwin, Grayson and Hall 
voting in the negative. 

1. . It is contended on the part of respondent that the by- 
laws of the Ophir company are void. First, because they 
were adopted by the stockholdei^ instead of the trustees. 
It appears that they are the only by-laws ever adopted by 
the coiporation. They are found properly recorded in the 
books kept by the board of trustees, and have been used, 
acted upon and referred to as the by-laws of the corpora- 
tion, both by the trustees and stockholders, ever since their 
adoption in 1860. Under these circumstances, we think they 
must be considered and treated as the regular by-laws of the 
corporation. Second, it is claimed that the particular sec- 
tion of the by-laws under which the president is given the 
casting Vote is void, because inconsistent with section 7 of 
the act providing for the formation of corporations, which 
declares that: "A majority of the whole number of trus- 
tees shall form a board for the transaction of business, and 
every decision of a majority of the persons duly assembled 
as a board shall be valid as a corporate act." General Laws 
of California, 1 Hitt. 938. But relator contends that under 
section 5 of said act, an exception is made in cases w}iere 
the election is to fill a vacancy. Section 5 provides: **When 
any vacancy shall happen among the trustees by death, resig- 
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nation or otherwise, it shall be filled for the remainder of 
the year in snch manner as may be provided by the by-laws 
of the company. 1 Hitt. 936. Article III of the by-laws 
provides that: "Vacancies in the board of trustees shall be 
filled by the other tmstees in office." Relator also claims 
that an election to fill a vacancy is not a corporate act and 
therefore not necessary to be performed by a majority of the 
board. 

Is the election of a trustee to fill a vacancy a corporate 
act? To have perpetual succession and, of course, the 
power of electing members in the room of those removed by 
death or otherwise is among the ordinary incidents of a cor- 
poration. 2 Kent Com., Sec. 277. ''The power to fill 
vacancies in a corporation and elect officers is a corporate 
incident." Angell & Ames on Corporation, Sec. 144; Ktar- 
ney v. AndreivSj 2 Stockton Ch. (N. J.) 72; Gashioiler v. 
Willis, 33 Cal. 19. In the general provisions, concerning 
corporations we find that every corporation has power: "To 
appoint such subordinate officers and agents as the business 
of the corporation shall require." 1 Hitt. 746. In the act, 
under which tiie Ophir was incorporated, it is provided that 
the corporation shall have power, " to appoint such officers, 
agents and servants, as the business of the corporation shall 
require." 1 Hitt. 935. Trustees are elective officers of the 
corporation; and it follows from the foregoing provisions 
that their election is a corporate act. Being a corporate 
act it must be exercised in the manner required by the 
charter. The act provides that " a majority of the persons 
duly assembled as a board shall be valid as a corporate act." 
The by-law creates a right of election contrary to^ the 
charter. It authorizes an election to fill a vacancy by a less 
number than the majority. For instance, in the present 
case, there is an equality of votes; and instead of the elec- 
tion being made by a majority the president really names 
the trustee. A corporation cannot make by-laws contrary 
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to its charter, and it appears to us quite clear that this par- 
ticular portion of the by-law, if it is susceptible of the con- 
struction claimed for it by relator's counsel, is in violation 
of the charter under which, and in conformity with which, 
all corporate powers, all corporate acts, must be exercised. 
We must not be understood as deciding that the power of 
electing trustees to fill vacancies was delegated to the board 
of trustees; for upon this we express no opinion; but if so 
delegated it was not the intention of the legislature to invest 
the trustees with the power to exercise such a right in any 
other manner than other corporat<9 acts are exercised; and 
no right of performing any corporate act unless by a ma- 
jority vote having been given by the charter, it was not 
within the power of the stockholders or trustees to change 
this provision by adopting a by-law giving to the presidenji 
a double vote. The manner of the election might be reg- 
ulated by the by-laws, but the substance must be in con- 
formity with the charter. The State v. Adams, 2 Stew. (Ala.) 
237; Kearney v. Andrews, supra. 

Again: it is conceded that the president would not have 
the right in all cases to give the casting vote and respond- 
ent's counsel contend, for this reason, that the by-law is 
void; that a single entire clause of the by-laws cannot be 
good in part and bad in part. We think that this objection 
is also fatal to this particular clause of the by-laws. In The 
Sing V. The Steward, etc., of Faversham, Lord Kenyon, Ch. J., 
said: '' Though a by-law may be good in part and bad in 
part, yet it can be so only where the two parts are entire and 
distinct from each other." 6 T. B. 356. "If a by-law 
be entire, so that the part which is void influences the whole, 
the entire by-law is void." Ang. & A. on Cor., Sec. 358. 
The same doctrine has frequently been announced in the 
construction of statutes. It is true, as was said by Shaw, 
0. J., in Fisher v. McGirr, that "there is nothing inconsist- 
ent in declaring one part of the same statute valid and an- 
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other part void." 1 Gray, 22. This is sustained by the de- 
cisions of this Court. Evans v. Jb&, 8 Nev. 342. But in all 
the cases brought to our notice where this principle has been 
applied, it is where the respective portions of the statute 
were wholly independent of each other. Judge Oooley says: 
"The constitutional and unconstitutional provisions may 
even be contained in the same section, anJ yet be perfectly 
distinct and separable, so that the first ^ay stand though 
the last fall. The point is not whether they are contained 
in the same section, * * * but whether they are essen- 
tially and inseparably cofinected in substance." Gooley's 
Con. Lim., 178. This distinction is always recognized in 
the authorities. Lathrop v. MUh, 19 Cal. 530. 

2. Was Lyle such a de facto officer as to make his acts 
valid and binding? What is an officer de facto ? *' One who 
has the reputation of being the officer he assumes to be, and 
yet is not a good officer in point of law." Parker v. Kett^ 1 
Lord Kaymond, 658; The King v. Tlie Corporation of Bedford 
Levelj 6 East, 368. "One who actually performs the duties 
of an office, with apparent right and under claim and color 
of an appointment or election." Brown v. Lmit^ 37 Maine, 
428. ** One who has the color of right or title to the office 
he exercises; one who has the apparent title of an officer de 
jure.'' Brovm v. O^Ciynnell, 36 Conn. 451. "On the one 
hand he is distinguished from a mere usurper of an office, 
and on. the other from an officer dejure" MaUett v. Uncle Sam 
O. & S. M. Co., 1 Nev. 197; Plymouth v. Painter, 17 Conn. 
588. Such in brief arc the general definitions irtider which 
we are asked to declare Lyle a de facto trustee. We do not 
deem it necessary to examine minutely all the points with 
the numerous subdivisions which were ingeniously and 
elaborately argued by the respective counsel with a citation 
of authorities indicative of an extended and praiseworthy 
research; but shall confine ourselves to what we deem the 
controlling points in this branch of the case. 
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The principle of sustaining tHe acts of persons as officers 
de /ado is designed as a shield for the protection of the 
public and of third persons, who are not cognizant of the true 
state of the facts and are not required by the law to inquire 
into the title of one who is found exercising the duties of a 
public office. In order to protect third persons transacting 
business with such officers under such circumstances as to 
induce them to believe that they were dealing with legal offi- 
cers, the law has reached out its strong arm to a dangerous 
extent, upon the principle that although not officers de jure^ 
they were officers in fact whose acts public policy required 
should be considered valid. Such a principle certainly 
ought not to be extended to a case where the rights of the 
public are not affected, nor where all the parties interested 
have knowledge that the person pretending to be an officer is 
not an officer dejure; for in such a case the reason of the rule 
no loAger exists and the law should not be invoked for pro- 
tection. As was argued for the crown in the case of the Eing 
V. lAsle, decided in the court of king's bench in 1738, "As an 
officer de facto is a notional creature only, erected by the law 
in order to answer the ends of justice and equity under par- 
ticular circumstances, his power ought not to be extended 
further than what is absolutely necessary for that purpose." 
Andrews, 166. In the case of The King v. TJie Corporation 
of Bedford Level, Lord Ellenborough, 0. J., said: "In this 
case Gotobed was never more than deputy; and therefore 
after the death of his principal he never could have had the 
reputation of being more than deputy; but such reputation 
must necessarily have ceased with the knowledge of the 
death of his principal. When that fact was notorious to the 
owners of land in this level, no one could have registered 
his deeds with him under a belief that he was acting as the 
assistant of one, who by the course of nature had ceased to 
fill the office, in the execution of which he was to be assisted 
by the deputy." 
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Although the law does not always take into consideration 
the mode by which the office was obtained, yet in order to 
make a person an officer dt facto it does require that he 
should in some way be put into the office and that he should 
also have secured such a holding thereof as to be considered 
really in peaceable possession and actually exercising the 
functions of an officer. It is shown by the affidavits of 
Baldwin and Grayson that ''the first time W. S. Lyle ever 
attempted to act as a trustee of said company was on the 
said 29th day of June, 1874, when the president attempted 
to declare him elected as a trustee." There was no acquies- 
cence in his election. The three trustees who voted against 
him endeavored to prevent his voting and protested against 
his being allowed to vote or to take any part whatever in the 
proceedings of said board. It is true that subsequent to his 
pretended election a motion was made and carried by an 
unanimous vote to allow a certain bill. It is also true that 
Lyle intruded himself by force and actually voted as a trus- 
tee at a subsequent meeting of the board. But these acts 
did not make him a de facto trustee. In the case of The 
State V. Wilson it was attempted to be proved that one 
Evans, who had signed orders as adjutant, was in fact 
adjutant because he acted as such afterwards at a mus- 
ter. The court said: ''The evidence that Evans acted 
as adjutant afterwards at the muster cannot have relation 
back, or prove the existence of the authority at the time 
the orders were issued. There should have been some evi- 
dence that he had acted previously.'' 7 N. H. 547. In Goldvng 
V. Clark, the court held that "in the case of proceedings of. 
an ancient date, it might be presumed from the regularity 
of the subsequent proceedings, from the acquiescence of 
parties interested or from other circumstances, that the 
records upon the books of a proprietary were made by the 
clerk, either duly elected or de facto exercising the office; 
but no such presumption can be properly allowed where the 
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transactions recorded are of recent date and the facts admit 
of ready proof. It was therefore necessary to introduce 
some evidence tending to show that the supposed clerk acted 
as such under claim of an election to the office, beyond the 
mere fact of making the records in question" 34 N. H. 154. 
In Hail Y. 'Manchester, the same principle was announced. 
The record failed to show that the selectmen had been 
elected and their acts in laying out a highway were attempted 
to be upheld by showing that they acted as such during the 
year. The only evidence offered was **that two of them 
undertook to lay out the highway in question." The court 
said : ''There is nothing else in the whole case tending to show 
that they acted in that capacity and their authority to do 
that one act is disputed here, and is the very question now in 
controversy; and to hold that this act furnished any evidence 
of their authority to act would be begging the whole ques- 
tion." 39 N. H. 301. 

While it is an established principle that the acts of all 
public officers having the presumptive evidence of title by 
law, commission, election, or otherwise, and the actual 
peaceable possession of office, are valid as far at they affect 
the interests of the public or of third parties; yet, we 
think, as was held in V<xccariy. Maxwell, "that the decisions 
in relation to the acts of officers defojcto are reasonably to be 
restricted to those who hold office under some degree of no- 
toriety, or are in the exercise of continuous official acts, or 
are in possession of a place which has the character 
of a public office." 3 Blatch. 377. If the opposing 
trustees had acquiesced in the selection of Lyle, and 
allowed him, without objection, to vote upon the removal of 
respondent and the election of relator, then it might be 
claimed with some degree of reason, supported by author- 
ity, that he was a de facto officer; and if Curtis had surren- 
dered up his authority and allowed Corey to act, then the 
latter would have been superintendent de facto, and all his 
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acts as such would have been binding upon the corporation, 
although he had not been legally elected to the position. But 
by what parity of reasoning can it be said that Lyle had any 
authority to bind the corporation? He was not elected 
trustee. He did not have even the color of an election. 
The very record offered for the purpose of proving his elec- 
tion shows affirmatively that he was actually defeated, not 
having received a majority vote. He did not have*even "an 
apparent or prima fade right " to act as a trustee. His right 
to vote was denied. Neither the interests of the public nor 
the rights of third parties were involved or in any way af- 
fected by the proceedings. The whole contest is narrowed 
down to a proposition between two opposing factions 
equally divided in number as to which shall have the con- 
trol and managment of the property owned by the corpora- 
tion. None of the reasons which invoke the protection of 
the law in order that the ends of justice may be attained 
can here be urged. The respondent being entitled to the 
position he holds, it follows that the writ must be denied. 
It is so ordered. 



JOHN SKINKER, Respondent, v. F. W- CLUTE d d., 

Appellants. 

Admfssion by Pleading— Settino Up op Cookter Claim. Where, in aa 
action for goods sold and delivered, the answer admitted the receipt of the 
goods ; did not deny their value and that no pan of it had been paid ; bat 
denied all indebtedness and set up a counter claim arising out of the same 
transaction : JTdd, an admission of the plaintiff's claim as set forth in the 
complaint, subject to the counter claim. 

Admission of Value of Goods Sold and Dblitered— Dratage Items. Where, 
in an action for goods sold and delivered, there was no denial of their receipt 
and value ; and on the trial an open account of them, including charges for 
drajage, was offered and received in evidence without objection : HM, 
that defendant could not afterwards object to the items for drayage. 



Digitized by 



Google 



1874.] SUPEEME COUKT OF NEVADA. 343 

Skinker v. Clute. 

Intbrbst on Balance of Account — Balance Ascertained bt Pleading. 
Where an answer admitted an account for goods sold and delivered : Heldj 
that sach answer amounted to an ascertainment of the balance of account 
and that under the statute (Gomp. Laws, Sec. 32) interest was due from that 
time upon such balance. 

Appeal from the District Oouxt of the Seyenth Judicial 
District, Lincoln County. 

This was an action by John S]pnker of San Francisco, 
California, against the firm of Clute ^ Young of Pioche, to 
recover $314 30, for fuse sold and delivered, with interest 
thereon from June 10, 1873. The answer, as stated in the 
opinion, failed to deny the material facts alleged; but set 
up by way of counter claim a claim for 1500, for alleged 
breach of an agreement by plaintiff to furnish defendants 
with all the powder and fuse they might requite. The 
action was tried by jury, and resulted in a verdict in favor 
of plaintiff for $312 93, and judgment accordingly. 

The account offered in evidence by plaintiff was appar- 
ently taken from his books, and included items of powder 
and fuse furnished at various times from May 14, 1872, to 
June 10, 1873, with items of drayage for each lot sp fur- 
nished. It also contained credits by cash received and two 
items of interest, one on the account up to June, 1873, and 
one on the balance of $314 30, then due. 

Defendants appealed from the judgment and an order 
overruling their motion for a new trial. 

Piizer & Corson^ for Appellants. 

I. The court erred in instructing the jury that the de- 
mand of the plaintiff was admitted by the pleadings, because 
this must have been understood by the jury as including the 
items of interest and drayage, which were contested by de- 
fendants on the trial. The admission was only as to the sale 
and delivery of the fuse. 
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n. Inhere is no proof of an agreement or custom to charge 
dray age; and as items for drajage are included in the item- 
ized bill and must have been allowed by the jury and in- 
cluded in their verdict, the judgment to that extent at least 
was erroneous. 

m. The proof clearly shows this to have been an open 
and unsettled account. Hence the allowance of interest was 
error. Flannery v. Anderson, 4 Nev. 437, and cases there 
cited. 

Henry Bives, for Kespondent. 

I. Though the answer in its first part contains a denial 
of the allegations of the complaint respecting defendants' 
indebtedness and also a denial ''that they ever purchased 
any fuse except as thereinafter stated," it subsequently ad- 
mits that plaintiff furnished them the fuse described, and no 
where denies that it was worth the amount claimed. This 
was an admission of plaintiff's demand. 

II. While there was no proof of a custom to charge 
drayage such a custom is so universal and well known, not 
only among merchants but all others having any knowledge 
of business, as not to require proof. The jury by allowing 
the chaise for drayage and part of the charge for interest 
virtually find an agreement and custom warranting both 
charges. The account was closed and the balance ascer- 
tained long before the action was brought. 

By the Court, Belknap, J. : 

This action was brought to recover $314 30 for goods sold 
and delivered. The answer admits the receipt of the goods. 
It does not deny their value and that n6 part of it has been 
paid, but denies all indebtedness, and sets up as counter 
claim a breach of contract arising out of the transaction sued 
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upon and prays damages therefor in the sum of five liundred 
dollars. The reasonable construction of this pleading is an 
admission of the plaintiffs claim to the extent set forth in 
the complaint, subject to the defendants' counter claim. 
This interpretation was adopted by the district court and is 
embodied in the following instruction : '^The demand of 
the plaintiff is admitted by the pleadings, and unless the 
defendants establish their right to their counter claim in the 
way of damages to your satisfaction your verdict must be 
for the plaintiff." An open account between the parties, 
particularizing their transactions and embracing items of 
drayage and interest, was received in evidence without ob- 
jection. It is now said in behalf of appellants that by this 
instruction the jury must have considered that the charges 
of interest and drayage were confessed by him, whereas in 
fact, it is said, he contested these items throughout the 
trial. The answer to ihifi is that the record fails to 
show such objection, and it would have been inadmissi- 
ble under the pleadings, for the allegation of value •(in 
which these items were included) not being denied, must 
])e taken as confessed. The complainant prays for interest 
upon $314 30, from June 6, 1873. It would seem that this 
interest was not allowed, since the verdict is for $312 93. 
In the case of Flannery v. Aiidersoriy 4 Nev. 437, it was de- 
cided under Sec. 32 (Comp. Laws) that in the absence of an 
express contract thereto in writing, interest was not recov- 
erable upon money due upon an open account. The same 
statute declares that interest shall be allowed upon money 
due on the settlement of accounts from the day on which 
the balance is ascertained. 

In our view of this case the account was liquidated and 
the balance ascertained by the admissions of the answer, 
and interest upon the balance was, therefore, allowable. 

The judgment and order refusing a new trial are affirmed. 
23 



Digitized by 



Google 



346 SUPREME COURT OF NEVADA. [Jott, 

Magnet M. Go. v. Page and Panaca S. M. Go. 

MAGNET MINING COMPANY, BESPONDia^, v. PAGE 
AND PANACA SILVEB MINING COMPANY, Appel- 

LANT. 

iNJUNcmoN, 'WHEN TO BB DissoLYED— Deiheiii OF Equitixs. An injanctlon 
granted upon a complaint, the allegations of wliicli have been fully and 
fairly denied by the answer, should on motion and in the absence of 
further showing be dissolved, unless in exceptional cases when good 
reason appears for continuing it. 

MonoN TO D1B801.YX Imjungteon on Gomflaxnt akb AmwxB. On a motion to 
dissolve an injunction, heard upon complaint and answer alone, the foil 
and fair denials of the answer are taken as true. 

Appeal from the District Court of the Seventh Judicial 
District, Lincoln County, 

The plaintiff claimed to be the owner and in possession 
of the quartz ledge known as the Panaca, on Panaca Flat, 
Ely Mining District, Lincoln County, and that defendant, on 
April 16, 1874, entered upon a portion of the same, and 
ejected plaintiff therefrom to its damage in the sum of thirty 
thousand dollars. The complaint also set forth that defend- 
ant had extracted from the mine valuable ores, and threat- 
ened to continue the extraction and removal of ores, and 
prayed for damages, an injuncton and other relief. Upon 
this complaint, which was filed June 1, 1874, the district 
judge ordered the application for an iiijunction to be heard 
on June 12, 1874, and in the meanwhile issued a restrain- 
ing order to ''remain in full force and effect until the 12th 
day of June, A. D. 1874, at 10 o'clock, A. M., of that day, 
and until further order herein." 

The defendant filed its answer on June 10, denying fully 
all the material allegations of the complaint. Several stip- 
ulations were afterwards made continuing the time for hear- 
ing the application for an injunction, but it seems that ap- 
plication never came up. On July 7, defendant moved to 
dissolve the restraining order; and on July 10, that order 
was modified '' so as to allow the defendant to continue the 
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working of the ground in controversy, and described in the 
foregoing order, and to raise the ore to the surface or dump, 
and then deposit the same upon the dump, but not to remove 
the ore from the dump or from the vicinity of the shaft, in- 
cline or dump of defendant's works." On July 16, an order 
was entered denying the motion to dissolve the restraining 
order, and continuing that order, as modified, in force pend- 
ing the action. 
From these orders defendant appealed. 

A. B. Hunt and Henry Rives, for Appellant. 

I. The time embraced in the order restraining defend- 
ant only extended from the time of granting the order to 
the time set for the hearing, Frader v. Orim, 13 Cal. 586. 
The plaintiflf could not, by its own act of negligence, or con- 
nivance, extend that time indefinitely, and so continue the 
restraining order in force. And the answer in the mean 
time coming in and denying all the equities of the bill, con- 
clusively established the fact that plaintiff was not entitled 
to the injunction asked. Lady Bryan G, & 8. M. Co. v. Lady 
Bryan M. Co., 4 Nev. 44; Oagliardo v. Crippen, 22 Cal. 362. 

n. The judge could not enjoin defendant beyond the 
time set for the hearing, or the time to which the hearing 
was continued, to wit: June 22, because he had decided, so 
« says the order, that the defendant was entitled to a hearing 
before any injunction should issue, and in tlie mean iirrte de- 
fendant was restrained from the commission of the acts com- 
plained of. No continuance was had beyond June 22, 
either by stipulation or order, or otherwise. Defendant was 
on hand on June 22, as ordered; no judge or plaintiff was 
there. Had plaintiff been present, and the judge been un- 
able to hear the parties, he might have referred the matter 
to some other judge for hearing. Comp. Laws, Sec. 1655. 

in. The judge should have granted the motion to dis- 
solve the restraining order, for the reason that plaintiff had 
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waived all its rights to show cause why an injonction should 
issue. The failure of plaintiff to prosecute its application 
was a confession of its inability to maintain it; and the re- 
straining order had expired by its own limitations. Bowling 
V. Polacky 18 Cal. 625; Loomis v. Brown, 16 Barb. 325; 
Sherman v. N. T. G. Mills, 11 How. 269; CocUia v. CooMs, 1 
Duer, 644; Methodist Church v. Barker, 4 Smith, 463. 

lY. The injunction pending the action should have been 
denied, for the reason that as a general rule plaintifi must 
not only have the title to the ground claimed by it, but his 
title and right of possession must be clear, well established 
and not in dispute. Here defendant was shown to have 
been in possession for a number of years, and had expended 
large sums of money upon the mine claimed by it^ and from 
which it was enjoined from removing ore. Seal Del Monte 
Mining Co, v. Fond Mining Co., 23 Cal. 82. 

Oarber, Thornton & Kdley, for Respondent. 
Ifo brief on file. 

By the Court, Belknap, J. : 

Upon the filing of the complaint in this case an applica- 
tion was made for an injunction restraining the defendant 
from extracting or removing ore from certain described 
mining ground of which the plaintiff claims to be possessed 
in fee. An order was made fixing the time for the hearing 
of the application for the injunction; and in the mean time 
the defendant was restrained from the commission of the 
acts complained of. 

The hearing of the application was continued several 
times by stipulation, and, for some cause unexplained by the 
record, was not heard upon the day finally set for hearing. 
The merits were reached by motion to dissolve the restrain- 
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ing order. It was then modified so as to restrain defend- 
ant from removing ore from the premises in controversy. 

The answer fully and fairly denies plaintiffs alleged title 
and possession, and no testimony was offered upon either of 
these points. The questions of title and possession, there- 
fore, stand upon the pleadings. A complete denial by the 
answer is taken as true, and, in the absence of testimony 
establishing the material allegations of the complaint, the 
injunction should be dissolved, unless good reasons appear 
for continuing it. So, in New York an injunction was re- 
tained where it could work no injury, while to dissolve it 
might do so, notwithstanding a full denial of the equities of 
the bill. Bank of Monroe v. Schermerhom, Clark's Oh. 309. 
And where the statement of the defendant was extremely 
improbable. Moore v. HyUon, 1 Dev. Eq. 429. ' And where 
the denial was grounded upon information and belief. Poor 
v. Carleton, 3 Sum. 70. 

But no reasons appear to make this an exceptive case. 
The de/iials of the answer must be taken as ^true, and so 
taken, the plaintiff has no ground for equitable relief. 

The order appealed from is^reversed and the injunction 
dissolved. 



EUEEKA MINING AND SMELTING COMPANY, Ap- 
pellant, V, FRANK WAY, et ofo.. Respondents. 

POSSXSSION or TiMBEB JjAXD — ^BlOHTB AOQUIBED FBOM PbSDECBSSOBB. In a 

suit for trespass in cutting and removing timber, the court charged that 
a mere survey and marking of boundaries of public land was insufficient 
to entitle plaintiff to recover, but that he must have been in the actual 
occupation of the same, using it for the purpose for which it was adapted: 
Meldf clearly erroneous under the circumstances, as ignoring any rights 
of use or occupation derived from grantors. 
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OcctnPATioiT OP TiHBEB Lakd. Where, in a Bxiit for trespass in catting and 
removing timber, the court charged that by the term occupancy of timber 
land was meant a subjection of the same to will and dominion and a nse 
of the same for the purpose for which it was located and not a mere 
residence thereon, and that if plaintiff did not so use and occupy the 
land the verdict should be for defendant: Ilddj clearly erroceoos under 
the circumstances, as ignoring righta derived from grantors. 

Tbansteb of Bights to usb Tqcbeb Land. The occupation or nse of land 
valuable for timber by a perEon's grantors inures as much to the gran- 
tees' interest afl any other act; and if such grantor would have the right 
to recover in an action on account thereof, his grantee would have the 
same right. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Eureka County. 

This was an action to recover two thousand dollars dam- 
ages for alleged trespass in cutting down and remoying 
trees from a tract of six hundred and forty acres of land in 
Eureka County, claimed to be owned by and in the posses- 
sion of plainti£f and to have been owned and in the posses- 
sion of its predecessors for three years previously. The 
answer denied that plaintiflf or any of its predecessors ever 
was the owner, in possession or entitled to the possession 
of the land or any part thereof, and set up ownership and 
possession in defendant Way. The [cause was tried in 
March, 1874, before a jury. 

The court, at the request of the defendant, instructed th e 
jury as follows : 

1. "If the jury believe from the evidence that the 
boundaries of the land in controversy have not been dis- 
tinctly marked by the i)laintiflF or its grantors or predeces- 
sors in interest, they will find a verdict for defendant. 

2. * 'If the jury believe from the evidence that the bound- 
aries of the land in controversy have not previous to the 
entry of Way thereon been marked by metes and bounds, 
so that the boundaries could have been readily traced, and 
the extent of such claim easily known, they must find a ver- 
dict for the defendant. 
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3. "The jury are instructed that a mere survey and 
marking of boundaries of the public lands is insufficient to 
entitle plaintiff to recover in this action. The plaintiff must 
have been in the actual occupation of the same, using it for 
the purpose for which it was adapted. 

4. **The jury are instruoted that by the term 'occu- 
pation ' of timber land is meant a subjection of the same to 
the will and dominion and a use of the same for the purpose 
for which it was located, and not a mere residence thereon. 
Arid if they find that the plaintiff did not so use and occupy 
the land in dispute, they will find a verdict for the defend- 
ant. 

5. "The jury are instructed that if they find for defend- 
ant, their verdict will be that * we, the jury, find for the de- 
fendant'" 

Of the above instructions, the third and fourth are 
specially referred to in the opinion as being found on pages 
160 and 151 of the transcript. 

The instructions of plaintifl^ which were refused, and for 
the refusal of which plaintiff claimed error, were as follows : 

"The jury are instructed that the only object or purpose 
of the law, m requiring the boundaries of a tract of timber 
land to be marked and defined, is to notify innocent parties 
of the existence and extent of the claim,* or to put them upon 
inquiry as to the character and extent of the claim." 

" The jury are instructed that if the defendant caused the 
survey to be made of the ranches claimed by him in the 
names of Beeves and McLaughlin with the intent and un- 
derstanding that the lands when surveyed were to be 9on- 
veyed by them to him, and he, Way, then had knowledge 
of the existing rights and claims of the predecessors of th^ 

5 laintiff herein, he (Way) can claim no rights under th^ 
eed from Beenes and McLaughlin against the plaintiff 
herein," 

The jury returned a verdict in fav6r of defendant, and 
judgment was entered accordingly. Plaintiff moved for a 
new trial, which was refused; and it then appealed from the 
judgment and order. 
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Hillhouse & Davenport, for Appellant. 

I. All the instructions given at defendant's request are 
erroneous in this, that they each instruct that upon a certain 
state of facts the jury must find for defendant. The answer 
denied plaintiff's title to the whole, it is true, but defendant 
on the trial only attempted to set up title in himself to a 
portion of the tract described in the complaint. 

n. The instructions in reference to occupation were so 
manifestly erroneous, that the mere statement of the ob- 
jection demonstrates the error. The land was taken up, 
lines marked, houses and fences built, and wood and timber 
cut thereon, and hauled therefrom byjthe predecessors of 
plaintiff, who, on December 13th, 1872, succeeded to the 
interest of those who had so used the land. Way com- 
menced his trespasses at that date. Still the court in- 
structed the jury that the plaintiff must have been in the 
actual occupation. All acts of occupation and user of the 
land by the predecessors of plaintiff were ignored. The 
acts of those predecessors in interest certainly inured to the 
benefit of plaintiff. A grantee in a deed for timber land or 
any land succeeds to whatever interest the grantor may have 
had, and if the grantors or any of them of plaintiff had 
made use of the land for cutting wood therefrom, plaintiff 
certainly was entitled to claim the benefits of all acts they 
performed on the land. And again, the instructions vir- 
tually say there must be a continuous use of the land, and 
that plaintiff should have made such usen while defendant 
was trespassing; in effect, that plaintiff should have driven 
off the trespassers in order to make use of the land. 

Thomas Wren and David E, Bailey^ for Eespondents. 

I. The first instruction states the law in regard to mark- 
ing the boundaries of the public timber lands in this State, 
in almost precisely the language of this Court; and so does 
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the second. The third and fourth should be read together, 
the fourth explaining the character of the possession of tim- 
ber lands necessary to entitle a plaintiff to maintain the 
action. There mtst be an actual or constructive possession 
to maintain trespass. Courchaine y. Bullion Mining Co.^ 4 
Nev. 369. 

II. What constitutes possession either actual or con- 
structive of public timber lands? That character of in- 
closure together with continuous occupation as would entitle 
a person to recover in ejectment. McFarland v. Culbertson, 
2 Nev. 283; Bobinson v. Imperial Co.f 5 Nev. 44, and author- 
ities therein cited. 

ni. If plaintiff had been ousted from the possession of 
the land by defendant he should have commenced his action 
of ejectment, not trespass. The instructions asked by 
plaintiff are manifestly erroneous. 

ly. It is contended that inasmuch as defendant only 
showed a right to the possession of three hundred and 
twenty cicres, plaintiff should have had a verdict for the tres- 
passes supl^osed to have been committed on the other part 
of the tract. Trespasses were charged upon attract of land 
a mile square; but because defendant could not deny that 
he cut timber within the mile, must he be held to admit 
that he cut timber upon every acre or fractional part of an 
acre? 

By the Court, Whitman, C. J. : 

The evidence in this case was conflicting, and thereon the 
jury found for respondents, as might properly happen. There 
is no force in the point that there was no justification for the 
verdict as an entirety, for that respondent Way had tres- 
passed to some extent upon property proven to be that of 
appellant. These were material points at issue, and the 
verdict may be based either upon the hypothesis that re- 
spondent was rightfully in possession of three hundred and 
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twenty acres of the land described in the complaint; and 
that his takings were confined to that area, npon both which 
points there is testimony; or upon the general proposition 
that appellant had no right of recovery for failure to make 
out title, possession or right of possession to any of the 
described property, to which end there was testimony tend- 
ing; in which case there could have been no trespass against 
him, as the land in such case, so far as private parties are 
concerned; would have been as rightfully open to one as to 
the other. 

Nor was there any error in the refusal of the instructions 
asked by appellant, as each contains some error of legal 
excess or defect, which need not be specifically pointed out, 
as undoubtedly such will be apparent to counsel upon cool 
inspection. 

Nor is there any error in the instructions given for re- 
spondents, except in those on pages 150-151 of the trans- 
cript; and in those, the error is, as claimed by counsel for 
appellant, so obvious, that he who runs may read. They 
entirely ignore any rights of use or occupation which appel- 
lant may have derived from its predecessors or grantors; and 
this not upon the theory of non-connection; as it must be 
presumed, from the instruction first given for respondents, 
that the court recognized a possible chain of title or suc- 
cession in interest. 

Occupation and user or either by appellant's predecessors 
or grantors must inure as much to its benefit as any other 
act or acts. In other words, if appellant had predecessors 
or grantors, and if they or either of them would have been 
entitled to recover in the present action, then so would ap- 
pellant, the successor to any and all existent rights. This 
doctrine is virtually, if not in express terms, repudiated by 
the instructions referred to; and the natural conclusion 
therefrom is, that there must have been an actual occupation 
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and personal user by this identic^ appellf^it, else no re- 
covery. 

Thus the jury may hotje been influenced to the yerdiot 
given and so i^e appellant have been prejudiced. 

Wherefore the order ^md judgment appealed from are 
reversed. 



THE STATE OF NEVADA ex b«l. GEOEGE P. HAE- 
DING v. W. F. MOOR, AND CERTAIN REAL 
AND PERSONAL PROPERTY. 

JxrvBDiunos OF DxsTBiOT CouBT ON AppEAii F&ou JuBHOB.— Ab a district 
oouit on appeal from a juatice ha? exactly the same jurisdiction as the 
justice, a plea cannot be considered in the district oonrt on snch appeal, 
which could not have been considered in the justice's court. 

PfiOCKSDINaS OF BniTBICT GOUBT BXTOND ITS JlTBISDICTION TO BS AnNITLLED. 

Where on appeal from & justice's court, the d^endant was allowed in the 
district court to file an answer, presenting an issue which could not have 
been tried in the justice's court and obtained judgment thereon: Eield$ 
That the district court exceeded its jurisdiction, and that its proceedingg 
uid judgment should be annulled. 

Cebtiorabi from the Supreme Court to the District Court 
of the Second Judicial Di&trict, Douglas Counly. 

The relator set forth in his affidavit that he as district at- 
torney of Douglas County, on March 4, 1874, commenced an 
action in the justice's court of Genoa township,, Douglas 
County, in the name of the State of Nevada, and against W. 
F. Moor, and certain real and personal property for the pur- 
pose of recovering State and county taxes assessed for the 
year 1873, amounting to 194 83; that due service was made 
by the summons in said ^tion; that defendants therein 
failed to appear in the justice's court; that a judgment by 
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default was regularly entered against them; that afterwards 
they appealed to the district court of the second judicial 
district in and for Douglas County; (hat the cause was placed 
on the calendar of said district court, and that when the 
same came on for hearing, the defendants appeared and 
asked and obtained against relator's objections leave to file 
an answer. 

It further appeared from the aflSidavit that the real prop- 
erty so sued, and for the taxes of which the action was insti- 
stituted, was a ranch or possessory claim of 160 acres, des- 
cribed as lying on Walker river, and bounded north and 
west by vacant land, south by State line, and east by land of 
Fairburn. The answer put in by defendants, alleged that 
the said property, and the whole thereof, was situated in the 
state of California, and not any part of it in the County of 
Douglas. Upon this answer the defendants had judgment 
in the district court. 

Belator prayed for a writ of review and certiorari directed 
to the district court, on the ground that in allowing the de- 
fendants to file an answer, and in considering the same, and 
rendering judgment, it had exceeded its jurisdiction, for the 
reason that the trial and determination of the issue raised 
by the answer involved the title and right of possession to 
real estate, and also the legality of an assessment and tax« 
The writ of review was accordingly issued and the proceed- 
ings in the action certified up. 

O. P. Harding, for Belator. 

EUiS & King, for Respondent, Moor. 

By the Court, Hawley, J. : 

The State brought suit in the justice's court and obtained 
judgment by default. Defendant appealed to the district 
court, and was therein allowed to file an answer which 
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presented an issue that could not haye been tried in the jus- 
tice's court. Upon the] trial of the issues thus raised de- 
fendant obtained judgment. To set aside this judgment re- 
lator made this application for a writ of certiorari, claiming 
that the district court exbeeded its jurisdiction. 

In the case of Peacock y. Leonard, this Court decided that 
a district court on appeal had exactly the same jurisdiction 
as the justice of the peace, from whose court the appeal is 
taken. 8 Nev. 84. 

As the justice could not have tried this case upon the an- 
swer filed in the district court, it follows from the rule an- 
nounced in Peaoock v. Leonard^ that the proceedings and 
judgment in the district court should be annulled. 



THE BOAED OF COUNTY COMMISSIONERS OF 
WASHOE COUNTY v. ANDREW J. HATCH, 
County Subyeyob. 

Mandamus Improper wherb EJECTMB^T Affords Full Rbmkdt. In a case 
where ejectment affords a plain, speedj and adequate remedy, as where 
county commissioners desire to eject a county officer from a room in the 
court house, mandamus can not be maintained. 

This was an original application to the Supreme Court by 
Thomas K. Hymers, E. B. Towle and Peleg Brown, com- 
missioners of Washoe County, for a mandamus to compel 
the county surveyor to vacate his room in the court house 
atBeno and remove to another room assigned him. The 
petition set forth that the commissioners in 1873 appro- 
priated to respondent a room on the second floor of the 
court house; that at that time the business of said re- 
spondent as county surveyor required more space than at 
present on account of the unexhausted land grants from the 
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United States to the State of Nevada; that said grants had 
been exhausted itnd the business of the surveyor did not 
require so much room; that the commissioners themselves 
and the county assessor did not have sufficient office accom- 
modations; that in consideration of such facts the commis- 
sioners on June 6^ 1874, unanimously passed an order as 
follows: 

**The county commissioners of Washoe County, having 
no office for the transaction of their official business as such 
commissioners and it being necessary that they have an 
office in the court house of the county, it is hereby ordered 
that the northeast room on the second floor of the court 
house now occupied by the county surveyor be and is hereby 
appropriated for the use of the county commissioners jointly 
with the assessor and that the room now occupied by the 
county assessor be and is hereby appropriated for the use 
and occupancy of the county surveyor, and that the county 
surveyor vacate said room now occupied by him and move 
into and occupy as his office the room now occupied by the 
county assessor, and that the county assessor vacate the room 
now occupied by him and move into and occupy as his office 
the room now occupied by the county surveyor, and that a 
copy of this order duly certified by the clerk of this board 
be served upon the county surveyor and county assessor by 
the sheriff of Washoe County." 

The petition further set forth that the foregoing order 
was duly served on the surveyor and assessor; that the asses- 
sor was ready and willing to vacate his office and remove in 
accordance with the order; but that the respondeat, the 
county surveyor, was unwilling and failed, neglected and 
refused to do so; that thereupon the commissioners passed a 
further order, as follows : 

'* Whereas, at the last regular meeting of this board an 
order was passed directing the county surveyor to vacate the 
office now occupied by him for the joint occupancy of the 
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cormtj assessor and this board, and snch order not having 
been obeyed. It is now ordered that the said office be so 
yacated within ten days from this date, and the district 
attorney is hereby directed to institute such legal proceed- 
ings as he may deem necessary to enforce the said order, if 
not complied with within the time above specified." 

The petition further set forth that the respondent refused 
to obey the second order, as he h%d refused to obey the first 
one, and that he had expressed a determination, without 
regard to such orders, to occupy his room until Januarys 
1875, and so long as he should continue to hold the office of 
county surveyor. 

An alternative writ of mandamus was issued in accordance 
with the prayer of the petition, requiring the respondent to 
show cause on August 22, 1874, why he had not obeyed the 
orders of the commissioners. Respondent appeared at. the 
appointed time and moved to quash and dismiss the writ on 
the grounds; first, that the application was not made by the 
real party in interest; second, that the proceeding was not 
one to compel the performance of an act which the law spe- 
cially enjoined as a duty resulting from an office, trust or 
station, or to compel the admission of a party to the use and 
enjoyment of a right or office to which he was entitled; and, 
third, that there was a plain, speedy and adequate remedy 
in the ordinary course of law — by ejectment. 

Robert M. Clarke, for Respondent. 

Wm M. Boardman, District Attorney, and Haydon & Cain, 
ioT Relator. 

By the Court, Hawlet, J. : 

Defendant moves to dismiss the alternative writ of man- 
damus issued herein. We are clearly of the opinion that 
this motion should be granted. If the board of county 
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commissioners has the full control and management of the 
several rooms in the court house, as claimed by plaintiff, 
(and for the purposes of this motion conceded by defend- 
ant,) it follows that when the room now occupied by defend- 
ant was assigned to him he became a tenant at will of the 
county, the board acting a& its agent; and when the order 
was passed requiring him to vacate said room his tenancy 
'ceased and he became a t^spasser. 

The plaintiff has the control and management of all suits 
for or against the county; and it is evident that by a suit of 
ejectment the county has a plain, speedy and adequate 
remedy at law. 

The motion is granted*' 



DANIEL MOKGAN, Respondent, v. THE BOABD 
OF COUNTY COMMISSIONERS OF EUREKA 
COUNTY, Appellant. 

Town Government Act of 1873— Affidavit bt " Tax-Pater of Couktt " In- 
BUPFiciENT. Under the act of February 21, 1873, providing for the govern- 
ment of a town or city in case of the filing of a certain affidavit by a 
resident and tax-payer of such town or city (Stats. 1873, 74, Sec. 16; : Held, 
that an affidavit stating affiant to be " a resident and tax-payer in the 
county " was insufficient 

Town Government Act— Afftdavip as to ** Gexxtineness of Sionatdres," 
Where the town government act of February 21, 1873 (Stats. 1873. 74, Sec. 
16), required the genuineness of all signatures to the petition therein pro- 
vided for, and the qualifications of the subscribers thereto as the majority of 
the actual residents representing three-fifths of the taxable property of the 
town, to be established by affidavit: Hdd, that an affidavit stating that 
affiant " had examined the signatures,'' and that ** the same represents three- 
fifths of the taxable property as well as ar majority of the actual residents 
of said town to the best of his knowledge and belief/' was insufficient and 
entirely ineflfective. 
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Rbqdirbxbnts op Affidatit on Information and Bbltbf to E tailish a Faot. 
Where the law requires aoy fact to be established by affidavit, without pre- 
BcribinK its form, if made upon information and belief, it will be insufficient 
unless it states positively the facts and circumstances upon which such belief 
ia founded. 

m 

Town Government Act— Sufficient PETrnoN and Affidavti Jcrisdictional 
Facts. Under the town goyernment act of February 21, 1873 (Stats. 1873, 
1\f Sec. 16), requiring a certain petition and affidavit to be filed before any 
of the powers conferred could be exercised : Hddi that the filing of a 
sufficient petition and affidavit were juriSdictional facts ; and that, in case 
of insufficiency of such petition or affidavit, there was not a mere irregu- 
larity but a total want of jurisdiction. 

" Beneficial Interest " to Sustain Certiorari as to Proceedings Under 
Town Gove(inment Act. A tax-payer of the county and resident of a 
town, purporting to have been organized under the town government act 
of 1873 (Stats. 1873, 74), who has been sued for a license imposed by such 
town, has sufficient " beneficial interest '' to maintain certiorari as to the 
proceedings of the county commissioners in establishing the government of 
such town. 

Appeal from the District Court of the Sixth Judicial Dis- 
trict, Eureka County. 

The plaintiff applied to the court below for a writ of cer- 
tiorari, requiring D. H. Hall, E. E. Phillips, and L. W. 
Cromer, composing the board of county commissioners of 
Eureka County, to certify up the record of their proceed- 
ings in relation to the town of Eureka, in said county, and 
praying that such proceedings might be annulled and de- 
clared invalid. He set forth the filing of a petition on De- 
cember 2, 1873, asking for the application to the town of 
Eureka of the provisions of the act of the legislature of 
February 21, 1873, providing for the government of towns 
and cities of the State; but alleged that it was not signed 
by a majority of the actual residents representing at least 
three-fifths of the taxable property of said town, and that 
neither the genuineness of all the signatures to said peti- 
tion, nor the qualifications of the subscribers thereto, were 
24 
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established by affidavit as required by law. He further set 
forth that the board of county commissioners, notwith- 
standing the insufficiency of the petition and affidavits, as- 
sumed to act thereon — established certain boundaries as 
those of the town of Eureka, and declared the same sub- 
ject to the provisions of said act of the legislature; and he 
alleged such proceedings to be unauthorized by law, and 
that the commissioners thereby exceeded their jurisdiction. 
Plaintiff further set forth that he was an actual resident 
within said boundaries, and a tax-payer of said county; that 
he was caii^mg on business within said boundaries; that by 
the provisions of an orai^- -^nce, purporting to be passed by 
the government of said town, a license tax of $340 a quarter 
had been imposed upon his business, and that upon his re- 
fusal to pay the same, an action to recover the same with 
the penalty prescribed had been commenced against him, 
and was still pending. 

In accordance with the prayer ol the petition the writ 
was issued, and the record of the proot^edings referred to, 
including copies of the petition and affidavits, was certified 
up. The matter was heard in March, 1874, and resulted in 
a judgment annulling all the proceedings of the board of 
county commissioners in relation to the town of Eureka. 
The defendant appealed from the judgment. 

The character of the affidavit is shown in the opinion. 

George W. Bakery District Attorney, and John I. BaJctr, 
for Appellant. 

I. Certiorari was not the proper remedy. Relator did not 
show in any way that he was beneficially interested or enti- 
tled to the writ; and on grounds of public policy and great 
public inconvenience it should have been refused. It is well 
settled that the inquiry in such a proceeding will not be ex- 
tended further than to inquire if the inferior tribunal hag 
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exceeded its jurisdiction, and no other question will be ex- 
amined or determined. 2 Ner. 313; 5 Nev. 317; 6 Nev. 100; 
8 Nev. 359. But in order to entitle any person to this rem- 
edy, it must appear that he has a particular beneficial inter- 
est in the matter sought to be reviewed; and no such inter- 
est has been shown here. That relator has been sued for 
license taxes and that the suit is still pending is unavailing 
for that purpose. 

n. If the acts of defendants are void for want of juris- 
diction, as they must appear to be to have them annulled in 
this proceeding, then relator can make a suoce&sf ul defense 
to the collection of taxes and to any action brought, for the 
plain reason that void proceedings can be attacked in any 
manner either directly or collaterally. 

m. The record discloses the fact that action was taken 
in this matter by the commissioners on December 2, 1873, 
nearly four months prior to the institution of this proceed- 
ing. We may add that various ordinances were passed; a 
fire department established; deputy sheri£fs to act as police- 
men appointed; debts contracted and responsibilities as- 
sumed for the payment thereof; licenses collected and dis- 
bursed, and many other business transactions done naturally 
incident to a municipal government. All this is swept away 
by this order; the fire department disbanded; the police 
force disorganized; unpaid demands left without a remedy 
for their collection; those who have paid licenses given a 
right of action back on the town for the money paid out by 
them; and all this in a town that comprises a large portion 
of the population of the county; and in a civil proceeding by 
one man; because he claims there was a technical defect in 
the organization ! See In re Santis, 9 Mich. 324; Rutland v. 
County Commissioners of Worcester, 20 Pick. 71; People v. 
Mayor, etc., 5 Barbour, 43; 21 Barbour, 656; Ex parte Weston, 
11 Mass. 417; Ex parte Adams, 4 Pick. 25; BoyaUon v. Fox, 
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5 Ver. 458; JVUbraJiam v. Cmmrs., 11 Pick. 322; 25 Maine, 
69; 24 Ver. 288; 7 Mass. 394; 22 Ver. 131. 

IV. If the affidavits were technically defective or not as 
full or positive as they might have been, that would not 
deprive the commissioners of jurisdiction; and the most 
that could be said would be that there was an irregular 
exercise of jurisdiction, and not a Jack of it. Whether 
their action was founded upon strictly legal, or sufficient evi- 
dence, is not within the province of this Court to inquire on 
certiorari. See Full v. Commissiomn's of Humholdt County , 6 
Nev. 100; Hetssdv. Commissionera of Eureka Co,, 8 Nev. 359; 
Sherman v. KeUy, 4 Smith, 355; 11 Mich. 353; 4 Hill, 598; 
19 Cal. 150; 20 Wend. 145; 4 Denio, 120; 21 Barbour, 656; 
21 Wend. 316; 36 Barbour, 177; 1 Denio, 537. 

V. The very nature of the subject makes it utterly impos- 
sible for any person or number of persons to swear positively 
to the number of inhabitants or a majority of them, in any 
particular village or town. So it is likewise impossible to 
determine with accuracy what aliquot part of all the property 
any certain number of signatures represent. In the present 
case all was done that the legislature could have intended 
or required to be done, and at most the objections are purely 
technical, and should not be upheld to overthrow substantial 
justice and disturb substantial rights and liabilities. The 
commissioners must have had some discretion in the matter 
of passing on the sufficiency of the petition and affidavits, 
else their act would not be judicial. They did pass on the 
affidavits, and to their minds the requisite facts were estab- 
lished thereby; and all the authorities hold that if there was 
any evidence legally tending to establish those facts, the 
conclusion reached was conclusive, even on jurisdictional 
facts. 
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Thomas' Wren and David E. Bailey, for Respondent. 

I. In applying the provisions of the act of the legisla- 
ture for the government of towns and cities in this State 
did the county commissioners exceed their jurisdiction ? If 
they did, and the act was judicial, unquestionably certiorari 
was the proper remedy. To confer jurisdiction upon the 
commissioners under the act, it was necessary that a petition 
should be filed in the office of the county clerk, signed by a 
majority of the actual residents of the town or city to which 
the act was to be applied. The commissioners were to de- 
termine that a majority of actual residents had signed the 
petition, and that they represented three-fifths of the taxa- 
ble property * of the town or city. The act did not pre- 
scribe the mode of determining these facts, but as to the 
signatures and qualifications of the subscribers, it pre- 
scribed that they should be established by the affidavits 
of reliable tax-payers of said town or city, thus providing 
not only the mode of establishing them, but by whom they 
should be established. If there was a sufficient compliance 
with the law to give the commissioners jurisdiction their 
acts were legal, and that is an end to this case; if there was 
not a sufficient compliance with the law they exceeded their 
jurisdiction, and if the acts were of a judicial character, 
and there was no other plain, speedy, and adequate remedy, 
then this is the proper remedy. 

n. The relator is beneficially interested. He not only 
shows that he is a tax-payer, which would be sufficient, but 
that his business can only be carried on by the payment of 
a heavy license imposed by the commissioners, and that a 
suit has been instituted against him, and is now pending to 
enforce its collection. This certainly lets him out of the 
list of mere ordinary tax-pay€^rs, and shows him very much 
interested. 
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m. Were the affidavits filed with the petition sufficient? 
We think they were defective, in several essentials. The affi- 
davit of Sullivan was fatally defective, in not stating that he 
was a tax-payer of the town of Eureka. State v. Commission^ 
ers of Washoe County, 5 Nev. 317. All of the affidavits were 
fatally defective in not stating that all of the signatures were 
genuine, as the law required. The intention of the legisla- 
ture, fairly to be gathered from the language used, evidently 
was to require proof by affidavit that each man, whose name 
appeared upon the petition, actually signed it. The affida- 
vits were also to the best of the knowledge and belief of 
affiants, and their sources or means of knowledge or its ex- 
tent, or whether they have any means of knowledge or any 
belief, are not stated. The law requires certain facts to be 
established by the affidavits of reliable tax-payers. Does 
it not require a higher order of proof to establish such 
facts, than such affidavits? See 3 N. Y. Code Rep. 142; 
People ex rd. Blacksmith v. Tracy, 1 Howard Pr. 186. 

rV. The affidavits not being in compliance with the 
requirements of the law the commissioners did not acquire 
jurisdiction to act. Steel v. Steel, 1 Nev. 27; Waitz v. 
Ormsby Co., 1 Nev. 370; State v. Commissioners of Washoe Co., 
5 Nev. 317. 

By the Court, Hawlet, J. : 

The act providing for the government of the towns and 
cities of this State, approved February 21, 1873, provides 
that before any of the powers or jurisdiction conferred by 
the act can be exercised, " there shall have been filed in the 
clerk's office of the county in which the same is situated a 
vnritten petition for the application of the provisions of this 
act to said town or city, signed by a majority of the actual 
residents of such town or city, representing at least three- 
fifths of the taxable property. The genuineness of all sig- 
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natures to such petition, and the qualifications of the sub- 
scribers, shall be established by the affidavits of reliable tax- 
payers of said town or city, filed with such petition." Stats. 
1873, 74, Sec. 16. 

A petition signed by six hundred and eighty-two persons 
was filed in the clerk's office of Eureka County, asking the 
board of county commissioners of said county to apply the 
provisions of said act to the town of Eureka, situate in said 
county. This petition was accompanied by the affidavits of 
J. D. Sullivan, T. J. Maupin, M. Borowsky and J. F. Kam- 
sey. At a meeting held on the 2d day of December, 1873, 
the board passed an order declaring that the town of Eureka, 
from and after that date, was subject to the provisions of 
said act. Bespondent claims that the affidavits are fatally 
defective and thereupon argues that in acting upon said peti- 
tion and in passing said order the 'board exceeded its juris- 
diction. The affidavit of Sullivan states '' that he is a resi- 
dent and tax-payer in Eureka County.'^ The law requires 
that the affidavits shall be made by a tax-payer of the tovm 
or city. In order to give the board jurisdiction the affidavit 
must show that the party making it was one of the persons 
made competent by the law. ''It should affirmatively 
appear that he is such person and he should also swear to 
the fact." State v. The Board of County Commissioners of 
Washoe County, 5 Nev, 320 and authorities there cited. In 
this respect the affidavit of Sullivan was fatally defective. 

The other affidavits are not subject to this objection; but 
against them it is urged that they are defective; first, in 
failing to state that the signatures to the petition are genu- 
ine; second, that they are made upon information and belief. 
Each affiant states ''that he has examined the signatures'' 
upon the petition, "and the same represents three-fifths of 
the taxable property, as well as a majority of the actual resi- 
dents of said town, to the best of his knowledge and belief," 
This statement does not establish the fact that said petition 
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is *' signed bj a majority of the actual residents,*' nor does 
it affirmatively establish ''the genuineness of all signatures to 
such petition. " It was the evident intention of the legislature 
that the facts should be established by the'affidavits of reliable 
tax-payers acquainted with the facts. The affidavits filed with 
the petition state nothing explicit. In effect, they amount to 
nothing more than a statement under oath that affiants know 
nothing contrary to its truth. It was not intended that 
these affidavits should be a mere formal matter. An affi- 
davit which states no fact within the knowledge of the per- 
son making it would be of but little weight in any legal 
proceeding. Such an affidavit does not establish any fact 
required by the law to be established; it makes no statement 
of facts upon which the minds of the commissioners could 
be informed, or upon which they could base a decision. 
We think, as a general rule, that when the law requires any 
fact to be established by an affidavit, without prescribing 
its form, if made upon ''information and belief," it will be 
insufficient unless it states positively the facts and circum- 
stances upon which such belief is founded. Such is the 
rule in regard to affidavits for attachments. CadtoeU v. Col- 
gate, 7 Barb. 255; Deupree v. Eisenach, 9 Geo. 698; Campbell 
V. Hall, McOahons (Kan.), 63; HeUman v. Fowler, 21 Ark. 
235. So in proceedings to hold to bail. Towers v. Kingston, 
Browne (Penn.), 35; Matter of Faulkner, 4 Hill, 601; Mosher 
V. The People, 5 Barb. 578; Blason v. Bruno, 33 Barb. 521; 
Jdamson v. Wood, 5 Black, 449; Dyer v. Flint, 21 111. 84; 
Nelson et al, v. Cutler et ai., '6 McLean, 329. And in 
numerous other cases. Whitlock v. BAh, Code E., Vol. 3 
(N. Y.), 142; The People v. Perrin, I How. Pr. E. 76; The 
People V. Tracy, 1 How. Pr. E. 190; Bridgefurd v. Steamhoai 
EUc, 6 Mo. 357; Table M. M. Co. v. Defeat M. Co., 4 Nev. 
219; State v. OF'laherty, 7 Nev. 157. This case does not 
come within any of the exceptions to this rule. 
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It may have been, as contended by appellant's counsel, 
utterly impossible for aflSants to state positively the fact, 
under oath, that said petition was *' signed by a majority of 
the actual residents of such town, * * representing at least 
three-fifths of the taxable property," until the boundaries of 
the town had been fixed by the board. It might further be 
urged that affiants were not invested with the ubiquity and 
the omniscience to know every man's signature, and be in 
possession of the exact amount of his taxable property. 
The law does not require impossibilities; but it does exact 
at least the impress of good faith and of probable cause. 
Every lawyer knows that affidavits are frequently made upon 
information and belief by mien who really know nothing 
about the facts. Everybody knows that there is a well de- 
fined distinction between a positive affidavit and one found- 
ed merely on information and belief. If affiants knew the 
facts to. be true, they should have so stated. If they knew 
nothing in regard to the facts they should not have made the 
affidavits. If they had no positive knowledge that the facts 
were true, but so believed from information, they should 
have stated their means of knowledge; given the nature and 
sources of their information, and stated in positive terms 
the facts and circumstances upon which their belief was 
founded. The petition and affidavits seem to have been 
framed with special reference to the evasion of the law 
instead of a compliance with it. The petition does not pur- 
port to be signed by residents or tax-payers of the town, 
and the affidavits state no facts in explicit or positive terms. 
They are radically defective in form and substance, and fail 
to establish any of the facts required by the law to be estab- 
lished before "any of the powers or jurisdiction" conferred 
by the act could.be exercised. This is not a case, as claimed 
by appellant, of an irregular exercise of jurisdiction by the 
board; but a case where there is a total want of jurisdic- 
tion. The board had no authority to act until the jurisdic- 
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tional facts were established as required by the law. If the 
law had left the question of the sufficiency of the petition 
to be determined by the board, without affidavits, then it 
would have been a case similar to that of Hetzd v. The Com-- 
mi68ioner8 of Eureka County, 8 Nev. 359, where the suffi- 
ciency of the evidence upon which the board acted could not 
be inquired into by the writ of certiorari. The petition of 
respondent clearly shows that he was beneficiallj interested 
and entitled to the writ. 

The judgment of the district court annulling the proceed- 
ings of the board is affirmed. 



J. S. ROT et cd. v. A. WHITFORD. 

JuRiSDicnoN OF Justice of the Peack over Non-Resiobnts. Section SO of 
the Practice Act, providiDg for service of BnmmoDS apon non-resident 
defendants, applies to cases in justices' courts ; but the precise method of 
acquiring jurisdiction prescribed by law must be pursued. 

Jurisdiction op Justices— Practice Act, Sections 511 and 30. Sections 511 
and 30 of the Practice Act are to be construed together as parts of the same 
statute relating to the same general subject of jurisdiction ; the former 
being evidently intended to cover residents of the State, while the latter 
was intended to reach non-residents. 

Affidavit for Publication op Summons. An affidavit for publication of sum- 
mons against a non-resident defendant, which states legal concluslonfl 
instead of facts, is fatally defective. 

Action op Justice Without Jurisdiction Void— Certiorari. If a judgment be 
rendered by a justice of the peace in a case in which he has acquired no 
jurisdiction, his action is void ; and, where there is no other plain, speedy 
and adequate remedy, it will be annulled on certiorari. 

Cebtiorari before the Supreme Court. The defendant 
was justice of the peace of Genoa Township in Douglas 
County. It appeared that two suits were commenced in his 
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court on June 11, 1874, against J. S. Boy and J. Copies, one 
by G. W. Gallanan for $156, and the other by C. A. Deca- 
tur for $230 75. At the time of commencing said suits, an 
a£Gldavit was filed in each case as follows: 



" Title of coart and case.] 

" State of Nevada, ) 
County of Douglas, j 

" G. "Walter Gallanan, being duly sworn, deposes and says 
that, of his own knowledge, he knows the defendant now 
resides out of this State and in the State of California, and 
for the six years last past has resided in said California. 
That this is an action upon a contract for the payment of 
money. That affiant believes that service of summons can- 
not be speedily made upon defendants, if at all, personally, 
and asks for an order of this court that the summons in this 
cause be made by publication, posting or such other means 
as such court deems expedient and just to parties concerned. 

'*G. WALTER GALLANAN. 

''Subscribed and sworn to before me this 11th day of 

June, 1874. 

'*A. Whitford, J. P." 

Upon this affidavit the justice granted an application for 
an order to post summons, and appointed a person to make 
service by posting, and thereupon a certain paper in the 
form of a summons, and requiring defendants therein to ap- 
pear on June 18, but not signed by the justice, was issued 
and copies thereof posted in three conspicuous places within 
the township. On June 18, no one appearing for defend- 
ants, on application of plaintiff therein judgment by default 
against defendants was rendered in each case. 

Boy and Copies, the defendants in said cases, having ob- 
tained information of the rendition of such judgments after 
the time for appeal had expired, applied to this Court for a 
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writ of certiorari, and the papers and proceedings of the 
justice in both cases were certified up. 

2?. W. Virgin, for Petitioners. 

fey the Court, Whitman, C. J. : 

The petitioners seek to review the action of defendant, a 
justice of the peace, by certiorari, time for appeal having 
lapsed without their fault. They are non-residents of the 
State of Nevada, and were sued in Genoa Township, Douglas 
County. This action, it is claimed, was beyond the jurisdic- 
tion of the justice, as defined by section 611 of the Practice 
Act. The evident purpose of the section cited is to cover 
residents of the State; while the equally evident purpose of 
section 30 is to reach non-residents. Construing these sec- 
tions together, as parts of the same statute relating to the 
same general subject of jurisdiction, it follows that the legis- 
lative intent clearly was to give to justices the jurisdiction 
attempted to be exercised in this case. This might be legally 
done, as it is the duty of the legislature to fix by law the 
powers, duties and responsibilities of justices of the peace; 
and it is only upon the performance of such duty that the 
justices' courts are vitalized; and whatever power they thus 
obtain, it is their privilege to use, provided always it does 
not conflict with the constitutional restrictions upon the 
legislature in this regard. Here there is no such conflict; 
consequently defendant might have properly exercised the 
power as attempted, had he pursued the method prescribed 
by statute in lieu of personal service upon non-residents of 
the State. In this he signally failed. If there is any step 
in the proceedings not null it has escaped attention. Suffice 
it to say that the affidavit is totally defective in that it offers 
legal conclusions instead of facts for the consideration of the 
justice; that no summons was issued, so no foundation for 
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service either by ordinary or extraordinary means, and so 
on to the end. These objections are fatal to the judgments 
under review. Littlt v. Carrie, 5 Nev. 90. 

As the justice acquired no jurisdiction in the premises, 
all his acts are void; wherefore it is ordered that they be 
annulled. 



SYLVANUS BUCKLEY, Appellant, v. AEMINA BUCK- 
LEY, ADMUaSTRATiOX OF THE ESTATE OF HeNBY A. 

Buckley, Deceased, Bespondent. 

.Refleyin op Goods in Hands of Plaintiff in Other Repletin. Wliere 
personal property in the hands of the plaintiff in a suit of claim and deliv- 
ery is claimed by a third person, the latter is not obliged to intervene in the 
pending action but may institute an original action of claim and delivery. 

When Replevin Lies. As a general principle the owner of a chattel may 
take it by replevin from any person whose possession is unlawful, unless it 
is in the custody of the law or uuless it has been taken by replevin from 
him by ihe party in possession. 

Contract Void Under Statute of Frauds. Where the condition precedent 
of a contract is the delivery and reception of chattels to be kept for two 
years, and there is no written agreement, the contract is void under the 
statute of frauds. 

Description of Propertt in Replevin. In replevin the description of the 
property must be so clear that an officer can identify it. 

Charqino a Facf, Error— Extent of Recovery in Replevin. Where in a 
replevin case for a band of sheep, the description of which was vague 
though some were described and all stated to be of the value of three 
dollars per head, the court charged that there was nothing in the descrip- 
tion to distinguish one sheep or class of sheep from another and that plain- 
tiff must recover ail or none : Heldf erroneous both as involving a question 
of fact and as not clearly stating the law. 

Appeal from the District Court of the Second Judicial 
District, Washoe Coontj. 
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This was an action to recover twenty-three hundred and 
seventy head of sheep, of the value of seventy-one hundred 
and ten dollars, at the rate of three dollars per head. The 
complaint set forth that these sheep had been in the possesv 
sion of Henry A. Buckley, deceased, and by him delivered 
to George Montgomery and William H. Short of Washoe 
Valley; and that they were afterwards, in October, 1873, 
taken by process of law from said Montgomery and Short 
by defendant as the administratrix of said H. A. Buckley, 
deceased. Plaintiff claimed to be the owner of them, and 
upon filing an affidavit and undertaking in the usual form 
on claim and delivery of property, acquired possession of 
them from defendant. 

The defendant, in her answer, set up as a defense that she 
as such administratrix had commenced a suit in the same 
court against Montgomery and Short for the recovery 
of the same sheep; that such suit was still pending; that 
under an affidavit and undertaking upon claim and de- 
livery of personal property she had acquired the posses- 
sion thereof from Montgomery and Short, and that sEe 
held them subject to the orders of the court in said action, 
and to return them to Montgomery and Short if a return 
should be adjudged. To this plea the plaintiff put in a de- 
murrer, which was overruled. The case then came up for 
trial before a jury, and the court held as it had held 
upon overruling the demurrer, that the defense was good, 
and, upon the verdict finding the value of the sheep, 
rendered judgment for the defendant for the return thereof 
with their increase and interest on their value from the 
time of taking, or for their value in case a return could 
not be had and for costs. The evidence, upon the trial, 
showed that the plaintiff was the father of H. A. Buck- 
ley, deceased, the defendant's intestate. There was also 
evidence showing or tending to show that in 1869 a verbal 
contract was made between the plaintiff and his son, who 
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were both at that time living in Merced County, Cali- 
fornia, by which the son received from the father thirteen 
hundred breeding ewes on shares, to be kept two years, ^he 
wool to be divided at shearing time and the lambs in the fall 
of each year; that at the end of the two years the original 
band was to be returned, and that in 1871, the son, having 
np to that only partially fulfilled the conditions of the con- 
tract, moved the sheep into Washoe County in this State. 
To this evidence of a contract defendant objected and moved 
to strike it out on the ground that the contract testified to 
was not to be performed within one year from the making of 
it, and was therefore void. The court sustained the objec- 
tion, but allowed the evidence to stand for the sole purpose, 
as stated to the jury, of explaining the manner in which the 
deceased came into the possession of them. 

In charging the jury, the court, among other things, said: 
*' There is nothing in the description by which one animal 
of the flock *or any one class of animals comprising in part 
the flock can be distinguished from other or others. The 
recovery, if any, under the pleadings must be for the fleck 
described as an entirety, or else no recovery can be allowed 
at all to the plaintiff either upon the pleadings or any testi- 
mony introduced upon the trial; that is, the recovery must 
be for the entire flock and not for any mere part of the same. 
"When personal property, sought to be recovered in an action 
in the nature of replevin consists of an assigned number of 
individual parts in the aggregate merely, without any descrip- 
tion of the individual parts of the aggregate, the recovery 
must be for the aggregate as alleged, or there can be no re- 
covery at all." 

The judgment having been, as before stated, in favor of 
defendant, plaintiff moved for a new trial, which was re- 
fused; and he then appealed from the judgment and order. 
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Wtbater & Enox, for Appellant. 

I. The affirmatiye matter set up in the answer of defend- 
ant, and proof of which was allowed upon the trial, consti- 
tutes no defense to this action. Montgomery and Short, the 
persons alleged to be defendants in an action brought against 
them by the defendant in this action for the recovery of the 
property in controversy, are strangers to plaintiff; and an 
action against them by defendant, though for the same prop- 
erty, cannot affect the rights of plaintiff. As to him, those 
proceedings are res inter alios, and cannot affect his rights or 
his remedies. 

n. The rule that property in custody of the law cannot 
be taken in replevin refers to cases where the defendant in 
execution brought replevin against the officer. It does not 
apply to the case of a stranger to the execution. 15 Johns. 
401; Clark Y. Skinner, 20 Johns. 470; Thompson v. Button, 
14 Johns. 84; Portland Banky. Stubbs, 6 Mass. 427; Baker v. 
Fodes, 16 Mass. 146; Storui v. Wilson, Wright, 157; lllsley v. 
Stuhbs, 5 Mass. 284. 

III. In the case at bar the property was not taken from 
the possession of the sheriff, but from that of the plaintiff in 
the action against Montgomery and Short, and it was not in 
the custody of the law. The remedy by intervention was 
not the proper one on the part of plaintiff. He had no in- 
terest in the result of the action against Montgomery and 
Short. But that remedy at any rate, instead of being exclu- 
sive of any other, is optional with the party whose interests 
are involved. 

IV. The court, in its charge, assumed to decide questions 
of fact which are exclusively for the jury. It erred also in 
stating in effect that plaintiff must recover the whole number 
of sheep sued fot or none. 
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Eaydon & Cain and Wm. Boardman, for Respondent. 

I. The defendant under an affidavit and undertaking for 
the claim and deliveiy of personal property acquired the pos- 
session of the sheep from Montgomery and Short, and now 
holds them subject to the orders and judgment of the court 
in said cause, and to return the same to Montgomery and 
Short if a return should be adjudged by the court. Plain- 
tiff claims that he can take them from her possession, and relies 
upon Illsley v. Stiibbs, 5 Mass. 280, decided in 1809. We sub- 
mit, on the contrary, the elaborate argument of counsel and 
decision of the supreme court of California upon the same 
proposition here involved, and upon a statute almost exactly 
like ours in the case of Hunt v. Bobimon, 11 Cal. 262. The 
entire ground is there gone over, and referejices made to de- 
cisions of other states in support of our position, that where 
a bond for the return of properly taken is given and the 
property delivered to the claimant, it is still in the custody 
of the law, as much so as if the sheriff still held possession 
of it — the custodian alone being changed. It is plain that if 
the property so held should be adjudged liable to the 
claims of a third person, a levy upon it at the suit of such 
third person would occasion the forfeiture of the condition 
of the bond given by the origioal. Such a result would be 
repugnant to equity. The property was in fact, when 
placed in the possession of the defendant upon her giving 
the bond required by law, not withdrawn from the custody 
of the law, but she instead of the sheriff was made its cus- 
todian, and in her hands, as such custodian, it was as free 
from the reach of other process as it could have been in the 
hands of the sheriff. Bevis v. Welboume, 6 Ala. 49; Prac- 
tice Act, Sees. 102, 104; McBae v. McLean, 3 Porter, 138; 
Evans v. Kurtz, 7 Missouri, 411; Acker v. White, 25 Wendell, 
611. 

25 
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II. A surety <^ a delivery bond may exonerate himself 
therefrom by delivering the property to the sheriff at any 
time before judgment is rendered against him on the bond ; 
and having contracted and covenanted to return it, he 
cannot be deprived of this right by a stranger. Drake on 
Attachment, Sec. 335; Beager v. KUchen, 1, 2, 3 Martin, 
588; Han/ord v. Perrier, 6 B. Monroe, 595. 

III. The exclusion of evidence of the alleged contract 
was proper. Such contract was parol and not to be com- 
pletely performed within a year, not in fact till the expira- 
tion of two years from the time of making thereof ; and for 
that reason it was within the statute of frauds and void. 
3 Parsons on Con. 36 and note; Lochvood v. Barnes^ 3 Hill, 
128. 

IV. The agreement alleged by plaintiff constituted de- 
fendant's intestate a tenant in common with plaintiff on the 
increase of the sheep. Knox v. Marshall^ 19 Cal. 617; Berncd 
V. Hovious, 17 Cal. 541 ; Putnam y. Wise, 7 Hill, 234; 4 
Wend. 525; 15 Barb. 333. If tenants in common of a part 
of the sheep, no action of replevin or to obtain possession 
lay in favor of plaintiff. Morris on Eeplevin, 113; Story 
on Part. Sec. 414; OiUbert v. Dickson, 7 Wend. 449; Farr v. 
SmUk, 9 Wend. 338. 

V. There is no description in the complaint whereby the 
original band or any of it could be distinguished from the 
increase, nor from any others that were mingled with the 
original band. 

VI. If plaintiff had any right, intervention in the original 
suit was clearly his remedy. His claim was a right to the 
property which was the subject of litigation, and he could 
have claimed damages for its detention as well against the 
plaintiff as the defendants in that suit. His right to inter- 
vene was clear. Practice Act, Sees. 598, 599^, 600, 601, 602; 
Horn V. Volca^io Waier Company, 13 Cal. 70. 
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By the Court, Whitman, C. J,: 

To the complaint in this action to recover a band of sheep, 
respondent pleaded in bar a certain suit pending between 
herself and Montgomery and Short for the recovery of the 
same property; and that she held the same by virtue of 
claim made as by statute provided. These facts being proved, 
the district court held the defense good; and that the prop- 
erty was virtually in the custody of the law, and that appel- 
lant should have intervened in the action so proven to exist. 
Admitting a right to intervene, still that is not exclusive; so 
the main question is, was tl^e property in the custody of the 
law? 

In a very well considered case, applicable to this. Parsons, 
C. J., clearly expresses the view herein adopted thus: " It 
is true that anciently, replevin was generally/sued out to 
replevy cattle taken by distress as a pledge; but in fact, re- 
plevin lies for him who has the general or special property 
in chattels, against £iim who has wrongfully taken them. 
But chattels in the custody of the law cannot at common 
law be replevied, as goods taken by distress upon a convic- 
tion before a justice, or goods taken in execution; and by 
parity of reason, goods attached by an original writ, as 
security for the judgment, cannot be replevied. But if the 
goods are wrongfully taken by virtue of legal process, the 
remedy of the owner was by action of trespass or trover, 
against the officer. For the common law would not grant 
process to take from an officer chattels which he had taken 
by legal process already issued. But the common law has, 
in this respect, been altered by the statute of 1789, c. 26, 
sec. 4. This statute authorizes the suing of a writ of re- 
plevin against the officer, for chattels which ^he has attached 
or seized in execution, provided the plaintiflF in replevin be 
not the debtor. This alteration of the common law has been 
productive of much practical inconvenience; but it must rest 
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with the wisdom of the legislature to decide whether the 
common law, in this respect, should or should not be re- 
stored. As a general principle, the owner of a chattel may 
take it by replevin from any person whose possession is 
unlawful, unless it is in the custody of the law, or unless it 
has been taken by replevin from him by the party in posses- 
sion. The plea, in this case, does not allege any property 
in Stubbs; but it alleges that the goods were delivered to 
him by the officer, in obedience to a replevin sued by Stubbs, 
not against the plaintiffs but against Lund. Stubbs* posses- 
sion was, therefore, so far legal against Lund, that he could 
not recover them back again by another replevin, but only 
on a rdorno habendo, if he should prevail against Stubbs. 

"But Stubbs cannot by his own writ acquire any right 
of possession against the plaintiffs, who were not parties to 
it. They could not plead to Stubbs' writ, nor could an 
retorno Juibendo be awarded them. If Stubbs should recover 
judgment against Lund, certainly that judgment could not 
bar the plaintiffs from suing a replevin against Stubbs; and 
it cannot be admitted that the mere producing of his writ 
can more effectually protect him against the plaintiff's suit, 
than a judgment in his favor could. But the defendant has 
urged in support of his plea, that if the plaintiffs should 
recover on this writ, he cannot make restitution to Lund, if 
this latter should recover. This is true; but this argument 
cannot avail Stubbs. If he should recover against Lund, 
the objection fails; and if he should not, it is his fault to 
have sued a replevin against Lund, without any legal cause 
of action. The court cannot decide that the allegations of 
the plea are sufficient to abate the Vrit, without also de- 
ciding that the owner of chattels taken from him by a tres- 
passer, finding them in the possession of a stranger, who 
has taken them by replevin from the trespasser, cannot 
maintain replevin against the stranger. But the law will 
not authorize such a decision; for no transaction between 
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the stranger and the trespasser can bind the right of the 
owner." lUdey et at v. Stuhbs, 5 Mass. 280; Hagan v. 
Dmell dcd., 24: Ark. 26. 

If this holding operate harshly against respondent, it is 
her own fault; but surely one having the right of possession 
to property, cannot be expected to stand by while strangers' 
wrangle over it, subject as it must be to all the contingencies 
of loss, which practically surround personal property in 
litigation. The case must go back for a new trial, and for 
that reason it is proper to note some other claims of error, 
the decision of which should affect the retrial. Proof of a 
contract between appellant and respondent's intestate was 
excluded, (except for a special purpose,) against the former's 
exception. The ruling was correct; the condition precedent 
of the contract was the delivery and reception of thirteen 
hundred sheep to be kept for two years; and there was no 
written agreement; so the contract was void under the 
statute. Comp. Laws, Sec. 289. But the ruling could not 
possibly have hurt appellant; as, the contract being held 
valid, he could not have recovered at most more than the 
original number delivered, in the form of the present action; 
while there being no contract, he would be entitled to the 
present possession of the whole or a major portion of the 
band described, provided always the jury believed his wit- 
nesses, to the exclusion of the testimony tending to prove a 
gift from him to respondent's intestate. 

The court erred in charging the jury that appellant must 
recover all or none; because such instructions involved a ques- 
tion of fact, and did not clearly state the law. Of course, in 
a case like the present, a description must be so clear that an 
officer can find the property; and in one view this descrip- 
tion is not so clear; as with the exception of the specifica- 
tion of forty head of bucks, it is general, of a band with- 
out giving brands, age, sex, or any other clew for the dis- 
tinction of one sheep from the other. But there was evi- 
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dence tending to elucidate this general description; B,nd then 
the complaint, by the statement that the value of the sheep 
was three dollars per head, put them all on the same plane; 
which assumption was recognized hy the answer; so to 
neither party, according to the pleadings, and there is noth- 
ing in the evidence contradictory, could it make any difference 
whether one sheep or another was taken or kept. Undoubt- 
edly, had appellant proved his right to one hundred sheep 
and waived a return, he could, as the pleadings and evidence 
stood, have recovered three hundred dollars. Why not then, 
there being no such waiver, the one hundred sheep; each of 
such sheep being the exact equivalent of every other in the 
band ? To avoid any complication, however, appellant may 
desire to amend his description, in which case he should be 
allowed to do so. The case is eminently one for friendly 
settlement, rather than for hostile litigation; but that is be- 
side this opinion. All this Court can do is to point out, as 
has been attempted, the legal road to the rights of the sep- 
arate parties. 

The judgment and order appealed from are reversed, and 
the cause remanded. 



MAETHA BIECHFIELD v. C. N. HAEEIS, Judge of 
District Court of Second Judicial District. 

Order on Proceedings Against Garnishee not Reviewabi^ on Certiorari' 
Where a district judge, in proceedings under section 131 of the Practice Act, 
made an order requiring a garnishee to deliver to the sheriff moneys in her 
hands claimed to belong to the attachment debtor : Held, that as the statute 
conferred upon the judge full jurisdiction over person and subject matter, 
his order, however erroneous, could not be reviewed on certiorari. 

This was an original proceeding in the Supreme Court. 
The petitioner prayed for a writ of certiorari against the 
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Hon. C. N. Harris, judge of the District Court of the Second 
Jud^icial District in' and for the County of Ormsby. She set 
forth in her aflSdayit that on August 8, 1874, Augustine W. 
Pray commenced an action in the Second District Court 
against William A. Quigle to recover the sum of $3,491 22; 
that a writ of attachment was issued in said action, and cer- 
tain property of said Quigle levied upon in pursi^nce of 
said writ; that afterwards, in pursuance of sections 130 and 
131 of the Practice Act, said Quigle was cited to appear 
before Judge Harris to be examined respecting his property, 
and at the same time said petitioner was cited to be examined 
respecting any property belonging to said Quigle in her 
possession; that pursuant to said order petitioner appeared 
before said judge and stated that the property sought to be 
taken from her possession was the sum of six hundred dol- 
lars in gold coin, and was her exclusive property; that she 
was a widow, and the mother of said Quigle and wholly de- 
pendent upon him for her support; and that said money had 
been given to her for her maintenance and support by her 
said son; that thereupon said judge made the order com- 
plained of aod compelled her to deliver over said money to 
the sheriff, to bo applied to the satisfaction of any judgment 
said Pray might obtain against said Quigle; and that said 
judge, as petitioner was informed and believed, had no 
jurisdiction or authority to make such order. 

In pursuance of the petition a writ was issued and the 
proceedings of the judge below certified up. The order com- 
plained of was entitled in the action of Augustine W. Pray 
V, W. A. Quigle, and read as follows: 

" The defendant in the above entitled cause having been 
cited to appear before me to answer under oath concerning 
his property, in pursuance of the 131st section of the Civil 
Practice Act of this State; and his mother, Mrs. Martha 
Birchfield, having also been cited to appear in the same pro- 
ceeding to answer in like manner respecting property or 
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money of said defendant in her possession or under her 
control; and said defendant having disclosed by his answers 
under oath that he gave his said mother, since this suit was 
begun, the sum of six hundred dollars in gold coin, and she, 
said Mrs. Martha Birchfield, having answered under oath in 
said proceeding that she had received from said defendant, 
her son, said sum of money on the 10th day of August, 
1874, not in payment of any debt but as a gift for her benefit 
and support, and it appearing from the testimony of the 
plaintiff in this proceeding this day given that said defendant 
refused on the 7th day of August, 1874, to apply said money 
to the payment of his debts on the ground that he was in a 
bankrupt condition and did not intend to leave himself with- 
out money; and it appearing to my mind prima facie, by the 
evidence that said money is the ptoperty of the defendant 
Quigle: it is ordered that said Mrs. Martha Birchfield de- 
liver to S. T. Swift, the sheriff of Ormsby County, Nevada, 
the sum of six hundred (5f600) dollars gold coin, to be by 
him applied so far as necessary to the payment of any judg- 
ment, which the plaintiff may obtain in said cause, ot to 
said Mrs. Martha Birchfield, if plaintiff do not obtain any 
judgment, or any excess thereof, after payment in full of any 
judgment so obtained by plaintiff in said cause, unless said 
Mrs. Martha Birchfield shall have instituted proper legal 
proceedings to assert and show legal claim and title to said 
money within ten days after service upon her of this order 
and delivery thereunder of said money to said sheriff. 

^'C. N. Habris, 
' * District Judge. 
''Carson, August 14th, 1874." 

Robert M. Clarke, for Petitioner. 

Counsel cited the following authorities: Drake on Attach- 
ments, Sees. 651 to 659; 7 Humphrey, 112; 2 Mass. 96; 4 
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Mass. 85; 18 Me. 187; 22 Me. 28; 1 Sumner C. C. 537; 4 
Mason C. C. 460; 5 N. H. 178; 59 Penn. 361; 8 Pick. 67. 



Thomas Wells, for Defendant. 

I. The judge did not exceed the authority given him by 
section 131 of the Practice Act. He made the order "on 
such terms as " he thought were "just." He did not exceed 
his jurisdiction by attempting to pass judicially and finally 
on the question of title to the money in question; he could 
not do that, nor can this Court do so in this proceeding. 
The order is merely provisional, precautionary, and not 
final; it is ancillary to the suit at law. It is no bar to an 
action, in the proper form and proper forum, to assert the 
legal title of the plaintiflF to the money — ^an action wherein 
the court could adjudge whose the money is, and decree 
delivery accordingly. The proceeding is to find out if there 
be prima facie a claim upon the garnishee, which is to be 
ascertained from all the evidence. The evidence here shows 
fraud on the part of the debtor and his ownership of the 
money. 9 Cal. 262; 26 Cal. 586; Drake on Attachment, 
Sees. 651 to 659, inclusive. 

II. If the garnishee in this case had been discharged, 
because she asserted title to the funds, by gift from the de- 
fendant in attachment, the door to fraud, in every instance 
of a debtor being in a failing condition, and wishing to de- 
fraud, would be eflfectually open, and this remedial provision 
of the statute rendered practically unavailing. 

By the Court, Whitman, C. J. : 

Under the title "attachment" the Practice Act of this 
State provides that "Any person owing debts to the defend- 
ant, or having in his possession or under his control any 
credits or other personal property belonging to the defend- 
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ant, may be required to attend before the court, or judge, 
and be examined on oath respecting the same. The de- 
fendant may also be required to attend for the purpose of 
giving information respecting his property, and may be 
examined on oath. The court or judge may, after such 
examination, order personal property capable of manual 
delivery to be delivered to the sheriff on such terms as may 
be just, having reference to any liens thereon or claims 
against the same, and a memorandum to be given of all 
other personal property, containing the amount and descrip- 
tion thereof." Comp. Laws, Sec. 1192. 

In the case of Pray v. Quigle, under such section, Quigle 
and the petitioner were examined, and thereupon the judge 
made an order, which the petitioner seeks to review on 
certiorari. As the judge acted with full jurisdiction of 
person and subject matter, it is immaterial how erroneous 
the order, it cannot be reviewed in this proceeding. Hetzd 
V. Commissioners of Eureka County, 8 Nev. 359. 

Let the writ be dismissed. 
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WILLIAM HASSETT, Eespondent, v. J. H. WALLS, 

Appellant. 

Road Tax op 1873 TJxooxstitutionai* The highway act of 1873, in 6o far as 
it provides for a road tax upon individuals, (Oomp. Laws, 3927) is obnox- 
ious to the constitutional provision relating to poll taxes, (Const. Art. IT . 
Sec. 7) and is void. 

KoAD SfiRVTCB A Tax. The levy of service upon an individual for road pur- 
poses is an emanatioo from the taxing power. 

Road Tax op 1873 a Poll-Tax. The road tax of four dollars annually, or two 
days' labor, imposed upon individuals by the highway act of 1873, (Comp. 
Laws, 3927,) whether regarded as a levy in money or service, is a capit-a- 
tion or poll-tax. 

Onlt : Onb CoNSTrrcTioNAL Poll-Tax. As the constitution prescribes spe- 
cifically what poll-tax may be levied (Art. IL, Sec. 7), such indication 
excludes from legislative power any other. 

Appeal from the District Court of the Sixth Judicial 
District, Eureka County. 

This was an action originally commenced in the justice's 
court in Eureka Township, Eureka County, by the plaintiff 
against the Eureka Consolidated Mining Company for a bal- 
ance of four dollars. The company filed an affidavit admit- 
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ting that the sum sued for was a balance for work performed 
by plaintiff in July, 1874; but setting up that the sum was 
claimed by J. H. Walls, road supervisor of the county, who 
had attached it as road tax imposed upon plaintiff; and 
praying to be allowed to pay it into court. The court there- 
upon, in accordance with section 598 of the Practice Act, 
admitted Walls to be substituted as defendant in the place 
of the company ; and he filed an answer, setting up his 
claim to the money as such road supervisor. A question of 
the legality of such a tax being raised,' the case was on mo- 
tion, certified into the district court for trial. The cause 
having been there tried, the court found that the money 
was claimed by defendant as a road tax levied by section 9 
of **An act in relation to public highways," approved March 
5, 1873 ; that it was a poll-tax, and that as such it was re- 
pugnant to the provisions of the constitution. Upon the 
findings judgment was rendered for plaintiff. Defendant 
appealed from the judgment. 

HiUhouse & Davenport and Oeo. W, Baker, for Appellant. 

I. The constitutional clause relating to poll-tax (Art. U., 
Sec. 7) comes under the head of and is a part of the provi- 
sions relating to the " Right of Suffrage." These provisions 
come before the distribution of powers and only limit the 
power of the legislature so far as restricting the " right of 
suffrage," and is not at all any limitation upon the general 
power of taxation vested in the sovereign. If this view be 
untenable, still the constitutional provision, properly con- 
strued, means only a tax for the purpose of state and county 
revenue; and no restriction is placed upon the legislative 
power to levy other per capita or poll-taxes for other 
purposes. 

n. The Highway Act is only intended to apply to road 
districts to be created, is only special, in the nature of a 
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local tax for improvement of the roads within the road dis- 
trict; therefore the tax imposed cannot be the same general 
poll-tax, mentioned in the constitution; because there the 
poll-tax must be general and appropriated to particular uses, 
none of which is to improve roads in any manner. 

m. The act in relation to public highways gives each 
person the right to work on the road, in lieu of payment. 
It is the same as if it had provided that each inhabitant 
should perform so much work, or in default pay a certain 
sum. 

IV. As a general statute, exempting certain property 
from taxation, does not exempt it from assessment or local 
taxation for local improvement, it cannot be contended that 
a restriction in the constitution on general poll-tax can be a 
restriction on the power to levy poll or per capita tax or 
assessment for purposes of local improvements. The tax 
imposed by the act under consideration is a tax for local 
improvements. 

V. In Illinois it has been held that a law, requiring work 
upon roads or on failure that money should be paid, is valid J 
and in 29 111. 490, it is decided that such a burden is not a 
tax within the meaning of the word as generally used. See 
also Sawyer v. City of Alton, 3 Scam. 127. If these decisions 
be correct the sum fixed by our law is not a |)er capita tax, 
but is only an amount the inhabitant can pay in lieu of work 
upon roads. The Illinois cases also hold that the legislature 
can require work on roads under the same principle that it 
requires military or jury service. 

VI. A state legislature is supreme as to the power of tax- 
ation, limited only so far as restricted by the constitution. 
13 Cal. 334; 41 Cal. 530; 35 Gal. 632; 2 Neb. 501; 17 Wis, 
684; 29 Wis. 674; 17 Cal. 24. 
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Thomas Wren and Bailey & Cole, for Respondent. 

I. The constitution prescribes two important restrictions 
upon the power of the legislature; first, that it shall not 
levy an annual poll-tax exceeding four dollars for any pur- 
pose; and, second, that the money collected from said tax 
shall be equally distributed between the State and the re- 
spective counties of the State. In other words, the consti- 
tution limits the amount of the poll-tax to be levied and 
provides for the modes of its distribution; and if the legis- 
lature moves out of the orbit prescribed by the constitution 
its acts are null and void. Smith on Const. Law, 671. 

n. The revenue law, (Comp. Laws, 3166,) levies an 
annual poll-tax for the use of the State and county of four 
dollars, * * * being the maximum amount allowed under 
the constitution, and for the purposes for which the consti- 
tution provides it shall be levied. We claim that any other 
poll-tax, such as the one attempted to be levied by the high- 
way act, being an additional poll-tax is unconstitutional. 

in. This road tax is a poll-tax. '* A poll-tax is a sum of 
money levied on each poll." Bouvier's Law Diet. 349. This 
is just what the road tax is, with the addition that it is to be 
enforced by the most summary and arbitrary proceedings 
ever known in a free state — the provision being that the 
property of third parties, as well as that of persons liable 
for the tax, may be seized by the road supervisor and sold 
on verbal notice of an hour. It is true that there is a proviso 
that persons may work two days in lieu of paying the tax; 
but this proviso was placed in the law to take eflfect only 
after the levy has been made, and is merely an attempt to 
cover up an unconstitutional act of the legislature with an 
immaterial provision, which was never intended to be acted 
upon. 

lY. The maximum amount having already been levied in 
accordance with the constitutional provision, the levy of an 
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additional poll-tax of four dollars for road purposes is an 
attempt to impose an annual poll-tax of eight dollars. It 
might be contended that the road law having been passed 
subsequent to the revenue law repeals that portion of the 
latter in relation to poll-taxes, but it will be noticed that the 
road law devotes tax to a purpose not authorized by the 
constitution; consequently it is invalid. 

V. Appellant contends that, inasmuch as the constitution 
not only provides the amount of poll-tax to be levied but 
also provides for its disposition, the legislature is not re- 
strained from levying an additional poll-tax for other pur- 
poses. Instead of adhering to the legal maxim that the 
naming of one thing is the exclusion of the other, appellant 
virtually contends that the naming of one thing includes 
everything else; and that therefore, though the legislature 
can only levy a poll-tax of four dollars for State and county 
purposes, it can levy another poll-tax of four dollars tax for 
road purposes. This kind of constitutional construction 
will not bear scrutiny. 

VI. Appellant further contends that this road tax is only 
for local improvements and not a general tax. But it makes 
no difference what it is for; because neither the legislature 
could levy, nor could it authorize a municipal corporation 
to levy, a poll-tax for local improvements, after the State 
had already levied one. 

VII. The cases cited from Illinois are not applicable 
because they hold that "an assessment of labor for road 
repairs is not a poll-tax,*' which is not the case at bar. In 
that state no tax per capita is levied as is done in the road 
law of this State, but an assessment of labor is levied. 
Besides this, the reasoning in the Illinois cases is very un- 
satisfactory and the conclusions lame and impotent. 
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By the Court, Whitman, C. J. : 

By the general revenue law of this State, an annual poll- 
tax of four dollars is levied upon " each male resident, over 
twenty-one and under sixty years of age (uncivilized Ameri- 
can Indians excepted,) and not by law exempt, for the use 
of the State and county." Comp. Laws, Sec. 3166. By 
the Highway Act of 1873, it is provided that "each able- 
bodied male resident of any road district of this State, over 
twenty-one and under sixty years of age (uncivilized Amer- 
ican Indians excepted,) and not exempt by law, shall pay an 
annual road tax, for the use and benefit of said road district, 
of four dollars; * * * provided if any person liable to pay 
road tax, as herein provided, will perform or cause to be 
performed two days' work, * * such labor shall be received 
in full satisfaction of said four dollars.*' Comp. Laws, Sec. 
3927. 

This action is brought in resistance of the clause last 
quoted; respondent claiming that it is obnoxious to the 
following provision of the constitution of the State, in that 
it levies a double poll-tax and disposes improperly of the 
proceeds. Says the constitution: "The legislature shall 
provide by law for the payment of an annual poll-tax of not 
less than two nor exceeding four dollars from each male 
person resident in the State between the ages of twenty-one 
and sixty years (uncivilized American Indians excepted,) 
one-half to be applied for State and one-half for county 
purposes. * * * " Art. II, Sec. 7. The otherwise plenary 
power of the legislature, as to poll-tax, is evidently limited 
by this language; and no more than four dollars may be 
lawfully levied on any person for any one year, and that 
must be divided equally between county and State. So if 
the Highway Act levies a poll-tax, it must fall. 

Appellant argues that the object of the law is rather 
a requisition of service than a poll-tax. The letter of the 
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act is rather against this position; but waiving that and 
admitting the object to be as claimed, appellant's position is 
not bettered. Taxation may be levied in money, service, or 
in kind ; it is no less a tax. The People v. The Mayor of 
BrooMyn, 4 Cow. 419. Nor is the levy of service on a 
road analogous to the demand of military or jury duty. 
The former is an emanation from the taxing power; the lat- 
ter two the necessary exercise of legislative power in preser- 
vation of reserved popular rights touching the person, as -the 
user of the right of eminent domain does the property of 
the citizen. To themselves the people have reserved the 
right to bear arms in a well regulated militia, and also the 
right of trial by jury. Upon the legislature devolves the 
duty to maintain those rights; and although for some minutiae 
of that maintaining taxation may be necessary, yet demand 
for service is no portion of such taxation — ^that springs from 
a different source of power. 

In niinois; road, jury, and military duty are placed upon 
the same plane; and it is held that neither is in the nature 
of a tax. Sawyer v. The City of Alton, 3 Scam. 127; Tovm 
of Pleasant v. Kost, 29 111. 490; Fox v. City of Bockford, 38 
111. 451. 

But a contrary rale, as before indicated, appears so clearly 
correct that these authorities will not be followed. Were 
the law of this State like that of Illinois, which requires 
labor and allows it to be commuted into money, while Ne- 
vada levies a money tax but allows commutation in labor, 
the conclusion would be the same. Either is, and both are, 
capitation or poll-taxes; one in money, the other in service, 
but both in excess of the limitation imposed upon the legis- 
lature; if in money, both in amount and in the disposition 
made of the proceeds; if in service, because no other poll- 
tax than the one prescribed by the constitution may la wf ally 

26 
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be levied. The indication of this one has excluded from 
legislative power any other. 

So it follows that the portion of the highway act cited is 
unconstitutional and void; and the judgment of the district 
court so holding is affirmed. 



THE STATE OF NEVADA, Respondent, v. JOHN 
MUBPHT, Appellant. 

Criminal Law — Sdpplttno Proof of Venue after Prosecution Rests* 
Where in a ciiminal case after the prosecution rested defendant moved for 
jis discharge on the ground that there had been no proof of venue ; and 
the court thereupon allowed the State to call a witness and prove a venue : 
Eeld, eminently proper. 

Murder— Proof by Experts of Mortal Character of Wound not l2n)!B. 
FENSABLE. In a murder case, when the proof was that deceased waa a 
strong and apparently healthy man ; that he was wounded by a pistol shot 
fired by defendant ; that he immediately took to his bed ; suffered intensely 
for two days and then died ; and it was objected there was no proof by < 
experts that the wound was dangerous or mortal or caused the death : 
Heldy thut the evidence of experts was not indispensable and that the proof 
as it stood was sufficient to go to the jury and, in the absence of showing to 
the contrary, justified a verdict against defendant 

Dying Declarations, What abb Admissible. Dying declarations, which may 
properly be admitted, are sach as touch upon the cause of, or circumstances 
surrounding, the approaching death. 

• Objection of *' Hearsay " to Dyinq Declarations Not Available. A 
general objection to the introduction of dying declarations that they 
are hearsay, is not available, as all evidence of dying declarations most 
necessarily be hearsay. 

Foundation for Introduction of Dying Declarations. It is sufficient foun* 
dation for the introduction of dying deblarations to show that at the time 
of making them he was in expectation of death from the effects of his wound- 

Objections to Evidence Should State Point of Exception. Where in a 
murder case a witness was asked to testify as to the dying declarations of 
deceased ; and it was objected to such proposed evidence that it was hear* 
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say and that no proper foundation had been laid : Meld, that the objection 
was not speciflc enough to cover the point that the declarations did not 
touch the cause of, or circumstances surrounding, the approaching death. 

No Error in Admission of Unprbjudicial Testimont, though Irreletant. 
Where in a murder case testimony was admitted as to what purported to 
be dying declarations ; but it also appeared in proof that defendant had 
made a confession which warranted a conviction : Uddf that though the 
heclarations may have been irrelevant, the testimony could not have 
prejudiced defendant 

Appeal from the District Court of the Second Judicial 
District, Ormsby County. 

Defendant was indicted for the murder of John K. McCal- 
lum by shooting him with a pistol on May 12, 1874, at Carson 
City in Ormsby County. He was tried in August and con- 
victed of murder in the first degree, and sentenced to be 
hanged. He appealed from the judgment. 

At the trial, after the prosecution had rested, counsel for 
defendant moved for the discharge of the prisoner upon the 
grounds — 

"First, that there is no evidence in the record proving 
that the crime had been committed within the County of 
Ormsby and State of Nevada, or within the jurisdiction of 
this court; 

"Second, that it is not shown by any expert that the 
wound was dangerous or mortal, or that the death of the 
deceased was caused by the wound." 

The court overruled the motion on the second point, and 
on the first granted leave to the State to supply the proof of 
venue; and a witness was thereupon called who testified that 
the shooting was done in Carson City, as alleged in the 
indictment. 

In the course of the examination of Thomas Wells, a 
witness for the prosecution, it appeared that deceased on 
the day before his death and in the expectation of speedy 
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dissolution (saying he had given up rfl hopes of recovery 
and knew he would die from the effects of his wound) made 
certain statements or declarations. Witness was asked to 
repeat them. Defendant objected on the ground that the 
proposed testimony, if any such statements were made, was 
hearsay and that the proper foundation for such testimony 
had not been laid. The objections were overruled and de- 
fendant excepted. Witness then testified: 

*'He [deceased] then told me that on the last Saturday 
previous to the shooting, at a wood camp up in the moun- 
tains in the vicinity of Spooner's Station, he and defendant 
had a difficulty; that it commenced by the defendant throw- 
ing at deceased a whisky bottle, which, however, did not hit 
the deceased. Defendant then rushed upon him where he 
stood at a table. The deceased seized a mustard bottle, the 
mouth of which had been broken off; held it in his hand and 
struck the defendant over the head with it several times to 
keep him off from him [deceased]. That they were then 
separated and the defendant left, and he saw him no more 
until the occasion of the shooting. That deceased did not 
at the first difficulty at the camp nor at any previous time 
give the defendant any occasion to assault deceased as he 
did. Deceased stated that he came to Oarson from the 
camps on Sunday afternoon. That the reason he left the 
camps and came to this town was because he wanted to evade 
Murphy; that just previous to leaving he was informed that 
Murphy had returned there. He also said that at the time 
of shooting he had no weapon upon his person. This is a 
statement of what he said as fully as I can give it." 

S. F. Swift, sheriff of Ormsby County, also a witness 
for the prosecution, testified, among other things, as fol- 
lows: 

" Murphy (the defendant) made a voluntary statement to 
me in regard to the difficulty. I had offered him no reward, 
nor threat, nor held out any inducement to him to obtain 
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this statement. He said he was comiDg up the street when 
he saw deceased coming towards him. He thought deceased 
made a demonstration as if he was going after his pistol. He 
said he (Murphy) drew his pistol, when deceased was stand- 
ing, as he thought, sidewajs, towards him; and that he fired 
about the time deceased started to run. That they ran 
through Benton's stable, and in the back end of the stable 
he fired his second shot and desisted. That he did not fire 
but two shots. That deceased looked over his (deceased's) 
shoulder, and Murphy told him to run. I asked him if he 
fired anymore than two shots. He said no; he had fired off 
one previously. He also said the first shot took effect. This 
he told me a short time after he was confined in the jail. He 
also said deceased was between a post and himself, and that 
he (Murphy) thought deceased was going for his pistol at 
the time." 

Robert M, ClarTce^ for Appellant. 

L. A. BuckneTy Attorney General, William PaUerson and 
Thomas Wdk, for Bespondent. 

By the Court, Whitman, C. J. : 

When the prosecution rested in this case, motion was 
made for appellant's discharge upon the grounds — first, that 
there was no sufficient proof of the venue as laid in the in- 
dicbnent; second, that it was *'not shown by any expert 
that the wound was dangerous or^mortal^ or that the death 
of the deceased was caused by the wound." Although the 
proof would appear to have been already redundant on the 
first point of objection, the court allowed a witness to testify 
thereon, and this is assigned as error. To permit the sup- 
plying of proof on this point, had it been necessary, would 
have been eminently proper at any stage of the case, and its 
refusal would have been a refusal of justice. Certainly it 
could be no more error^ if unnecessarily allowed. 
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To the second point it may be answered that no proof by 
experts was necessary, as seems to be held by counsel; and 
giving the objection its broadest scope, reference to the 
transcript will show that deceased, a strong and apparently 
healthy man, was wounded by two pistol shots fired by ap- 
pellant; that he immediately took to his bed; suffered 
intensely for two days, and then died. If this, in absence 
. of all opposing testimony, was not sufiBicient to go to the 
jury, it would be difficult to imagine adequate proof. It 
was properly submitted; and the jury decided by their ver- 
dict that it was conclusive upon the point, that the injury 
inflicted by the appellant was the proximate cause of death; 
and there is no showing that such decision was incorrect. 
It is also objected that evidence of so-called dying declara- 
tions was received against appellant's objection. The evi- 
dence was certainly not within the rule of dying declarations, 
being mainly a recital of matters occurring several days 
before the shooting. But the objection is not sufficiently 
pointed, being ''that it (the evidence) was hearsay, and that 
the proper foundation for such testimony had not been laid 
by the witness, •• The court decided, and properly, that 
the foundation was sufficient. All evidfence of dying declar- 
ations must necessarily be hearsay; while the specific ob- 
jection to the evidence offered should have been to the 
character of the testimony, as not touching the cause of, or 
circumstances surrounding, the approaching death. 

Admitting the objection to have been specific, yet the 
evidence was not of a character calcydated to prejudice the 
appellant; it was irrelevant; and the transcript teems with 
such; but in fact appellant settled his own case by his con- 
fession to the sheriff. 

The record discloses no error, and the judgment of the 
district court is affirmed. 
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THE STATE OF NEVADA, Eespondent, v. WILLIAM 
SUMMEES, Appellant, [No. 2]. 

Criminal Law— Appeal prom New Trial Order Too Late after Appeal 
FROM Judgment Disposed Of. Where a defendant in a criminal case, 
having taken an appeal from the judgment alone which was affirmed, took 
an app^ from the order oTerruling his motion for a new trial : Hddt that 
the lattlv appeal was too late and should be dismissed. 

Appeal from the District Court of the Second Judicial 
District, Douglas County. 

Defendant was convicted on May 27, 1874, of murder in 
the first degree for the killing of Frank Bean sand sentenced 
to be hanged. Atgthe July term of this Court he appealed 
from the judgment alone, which was affirmed. See State v. 
Summers, [No. 1], ante, 269. After the disposition of that 
appeal, he took this appeal from the order overruling his 
motion for a new trial. The counsel for the State thereupon 
moved to dismiss this appeal on the ground that it was too 
late. 

L. A. BuckneTf Attorney General, and George P. Harding j 
for Bespondent. 

Mo8€8 Tdiba and Thomas WeUs, for Appellant. 

By the Court, Whitman, C. J. : 

At the last term of this Court, the judgment of the district 
court was affirmed against appellant. Now he seeks to have 
an order refusing a new trial reversed. The application is 
tardy. Even admitting as claimed by counsel, that the 
Criminal Practice Act gives to a defendant a double appeal, 
one from an order similar to the present and one from a final 
judgment, still it does not follow that such appeals can be 
taken in inverse order; that would be practice too bad to be 
charged %ven to the exceedingly incongruous mass of pro- 
visions composing the Criminal Practice Act of this State. 
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When the appellant brought up the judgment for review, 
he should have presented all anterior errors which he de- 
sired to correct. The error claimed in the present record, 
if existent, arose before the former appeal, and could and 
should have been therein considered, if so wished. It is 
too late to present it now; and the motion of respondent to 
dismiss the appeal is granted. 

Let the order be so made. 
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ABATEMENT. 

PiNDINCT OF AnOTHBR INDICTMENT NOT MaTTBR IN ABATEMENT. See CRIMI- 
NAL Law, 20. 

AOOOMPLIOE. 

Cobboboratino TESTDfONT, What. See Evidence, 11. 

ACCOUNT. 

iNTBREflT ON BALANCE OF AOOOUNT— BALANCE ASCERTAINED BT PLEADING. 

See Interest. 

Admission of Yalce of Goods Sold and Delive|ied— Dratagb Items. See 
Practice, 2. 

ACTION. 

Pabtt to AcnoN Cannot be Changed bt Amendment. See Amendment. 

Removal of Suit to Fedbbal Court. See JuRisDicnoN, 2, 3, 4, 5. 

Pendenct of Ejectment does not Estop Plaintiff from Cladono Adtebse 
Possession. See Ldotationb, 3. 

Mandamus Imfbofeb where Ejectment affords Full Bbmedt. See Man^ 

DAMUS. 

AcnoN to Quiet Title— Pbima Facir Case for Plaintiff— Burden of 
Proof. See QuiBTnro Tttlb, 1, 2. 
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AmDAvrr. 

1. REQUntEMEMTS OF AFFIDAVIT ON INFORMATION AND BeLEBF TO BSTABUgH A FaCT. 

Where the law requires any fact to be established by affidavit, without pre- 
scribing its Torm, if made upon information and belief, it will be insufficient 
unless it states positively the &ct8 and circumstances upon which such 
belief is founded. Morgan v. Eureka County OommiasUmers, 360. 

2. AFFiDAvrr for Publication of Summons. An affidavit for publication of 
summons against a non-resident defendant, which states legal conclusions 
instead of facts, is fatally defective. Roy v. WhUford, 370. 

Criminal Law— AFFiDAvrr for Continuance. See Criminal Law, 19. 

Identification of Affidavits Used on Motions for New Trial. See New 
Trul, 6. 

Town-Government Act— Affidavits Rbquirbdw See Towns, 1, 2. 



AGENC3Y. 

• 

1. Due Bills Signed bt Superintendent of Mining Company. In a suit against 
the superintendent of a mining company on due bills signed by him, but 
adding after his signature *< Supt C. S. M. Co." : Hdd, that he might show 
that the consideration for the bills passed to the company, that the credit 
was given to it, that he' had authority to bind it, and acted solely as suoh 
agent to the knowledge of the payers of the bills ; and that the rejection of 
suoh proferred evidence was error. Schaeffer v. SidweU, 209. 

2. AoENCT NO Defense to Action of Trover. A person is guilty of conver- 
sion who sells the property of another without authority ft-om the owner, 
notwithstanding he acts under the authority of one claiming to be the owner 
and is ignorant of such person's want of title. Beroidi v. Maryt, 312. 

\ 
Attorney as Agent in Negotiation not in Court. See Attornet. 



AMENDMENTS. 

Party to AonoN camnot be Changed by Amendment. An amendment 
which changes the parties to a suit cannot be made. LUtk v. Virginia and 
0, R, W. Cb., 317. 

SuxNG THE Wrong Corfqeaxion— Amendment hot Allowed. See Plead- 
ing, 7. 
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APPEAL. 

1. Afpsals— OBJEcnoNS TO Rulings at Trial to be Assigned as Errobs. 
' If an objection against a ruling of the court in refusing to strike out certain 

testimoDj is not specified in the assignment of errors, it will not be consid- 
ered on appeaL Sherman y. Shaw, 148. 

2. Appellant Must Show Injury. Where, though the eyidence is yery con- 
flicting, there is substantial testimooj to sustain the yerdict, and the law 
touching the different theories of the losing party is fairly stated in the 
charge of the court, the yerdict and judgment will not be disturbed. Jfen. 
ties y. Kennedyj 152. 

3. What Objections not AyAiLABus on Appeal if not Taken Below. Ob- 
jections, not seasonably and clearly presented in the court below, are una- 
yailable on appeal, if they are snoh as might by legal possibility haye been 
obyiated if so taken in the court below. Lon^fobaugh y. Virginia OUy and 
T. R. K Co,, 271. 

4. Criminal Law— Appeal from New Trial Order too Late After Appeal 
FROM Judgment Disposed Of. Where a defendant in a criminal case, hay- 
ing taken an appeal from the judgment alone which was affirmed, took an 
appeal ft'om the order oyerruling his motion for a new trial : EM, that the 
latter appeal was too late and should be dismissed. SUUe y. Simmers 
[No. 2], 309. 

Criminal Appeals — Presuhftioxs in pAyos of Instructionb. See 
Charge, 1. 

Jurisdiction on Habeas Corpus not Appellate. See Habeas Corfob, 2. 

Jurisdiction of District Court on Appeal from Justice. See Justice of 
THE Peace, 2. 

Weight of EyiDENOB on MonoN for New Trial and on Appeal. See 
New Trial, 4. 

Identification of AFFTOAyns Used on Motion fob New Trial. See New 
Trial, 5, 6. 

New Trial Statement Cannot be Certifixd after Appeal. See State- 
ment, 2. 

ASSAULT. 

Assault wrra Intent to '<Kill and Murder "—Surflubaqe. Where an 
indictment in setting out an assault with intent to kill charged an "intent 
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to kill and murder": Sdd, that as there was no statutory offense of an 
attempt "to kill and murder" or " to m^irder," the words "and murder" 
were unmeaning and should be rejected. Stale y. Johnson, 175. 

Assault with 'hmssd to Commit Mdbdeb. See Criminal Law, 1. 



ABSON. 

Evidence of Over-Insurancb to Show Motitb. See Evidence, 6. 
When Insurance may be Proved by Parol. See Evidence, 8. 

ATTACHMENT. 

1. Perishable Property, What. The term " perishable property " as used in 
the statute providing for its speedy sale when seized on attachment (Prac- 
tice Act, sec. 133) applies only to property which is necessarily subject to 
immediate decay; and does not apply to property, like hay, which could 
with ordinary or reasonable care, appropriate to its particular species, be 
preserved. Newman v. JBTane, 234. 

2. Order on PROcsEDmos Against Garnishee not Reviewable on Cebtiobaei 
Where a district judge, in proceedings under section 131 of the Practice 
Act, made an order requiring a garnishee to deliver to the sheriff moneys 
in her hands claimed to belong to the attachment debtor : J3e2c2, that as the 
statute conferred upon the judge full jurisdiction over person and subject 
matter, his order, however erroneous, could not be reviewed on certiorari- 
Birchfidd v. Harris, 382. 

Wrongful Sale of Property Attached — Time of Conversion— Measure of 
Damages. See Conversion. 

Sheriff must Preserve Attached Property. See Sheriff. 

ATTOENEY. ^ 

Attorney as Agent in Negotiation not i5 Court. Whore a clerk converted 
mining stock of his employer and deposited the larger part of the proceeds 
in a bank, and afterwards, having confessed, was called to an interview 
with the employer and his lawyer in the private rooms of the employer ; 
where, upon disclosing the deposit, he was sent by the lawyer for the certi- 
ficate of deposit, which be brought, endorsed over and delivered to the law- 
yer : and also delivered over certain other moneys of his own to the lawyer. 
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who received them without stating in what character he accepted the same ; 
and the employer said nothing : Heldj that the clerk was justified in re- 
garding the transaction with the lawyer as done with his employer. Marye 
T. Mariinf 28. 

Aroumemtswhere Cask SuBMirrKD on other Side. See Grikinal Law, 13. 



BANK. 

GiTIZEMBHIF OF FiRST NATIONAL BaNX OF NEVADA. See CORPORATIONS, 1. 

BOND. 

Rbooonizaxce—" Briefly Stating Nature of Offense.'' See Recooni- 

ZANOE, 1. 

Bbcoonizanoe not in Statutory Form. See Recognizance, 2. 

BROKEB. 

Liabiutt of Broker to True Owner for Stolen Stock Sold. Where a 
broker received in the course of trade a transfer in blank of stock in a 
mining company, organized under the laws of California, which had in fact 
been stolen, and sold it : ^e/d, that he was liable to the true owner for its 
value and damages. Berdch v. Marye^ 312. 

BY-LAWS. 

Bt-Laws of Mining Company— Adoption by Long Use. See Corpora- 
tions, 2. 

Corporation Cannot make By-Laws Contrary to Charter. See Corpo- 
rations, 4. 

Mining Company ELEcnoNS— Extent of Regulation by By-Laws. See, 
Corporations, 5. 

CERTIOBAEI. 

" Beneficial Interest " to Sustain Certiorari as to Proceedings Under 
Town Government Act. A tax-payer of the county and resident of a town, 
purporting to have been organized under the town government act of 1873 
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(Stats. 1873, 74), who has been sued for a license imposed by sach town, 
has sufficient ** beneficial interest " to maintain certiorari as to the proceed- 
ings of the county commissioners in establishing the government of sach 
town. Morgan v. Eureka GoutUy OommUsUmers, 360. 

Obbeb on Pbocxedtnos Agatnst Gaentshee hot Retiswable ON Ceb- 
TioBABi. See Attachment, 2. 

PbOCEEDINGS of DtsTBIOT CoUBT beyond its JUBISDICnON TO BE ANNCZ.LED 

See JuBisDicnoN, 6. 

Action or Justice without Jubiqdiction yoii>— Cebtiobabi. See Justice 
OF THE Peace, 4. 



CHALLENGE. 

Right to Tbatebsb Ghaxxenoe to Gband Jubob afteb Waitxb of 
Tbayebse. See Gband Jvbt, 2. 



CITIZENSHIP. 
CinzENBHiP OF FotST NATIONAL Bank OF Neyada. See Cobpobationb, L 

CHARGE. 

1. Criminal Appeals—Presumptions in Favor of iNBTRUcnoss. On appeal 
in a criminal case, where the testimony is not carried up, it will be pre- 
sumed that the instructions to the jury were applicable to the proofs 
unless it clearly appears that no case could reasonably be imagined in 
which they would be correct fitaie v. Keithy 15. 

2. Chaboinq Different Wats— Presumption. Where the record in a criminal 
case shows that the court differently defined the law upon any given subject, 
one clause being correct and the other erroneous, injury will be presumed 
to follow, unless it dearly appears that no injury resulted therefrom. 8taU 
V. Farguaon, 106. 

3. Grimes Act, Seo. 26, as an Instruchon. As a bare fear that defendant is 
in danger of his life, or of receiyiog great bodily harm, will not justify him 
in taking life : Edd, in a murder case, where defendant claimed to have 
acted in self-defense, that reading section 26 of the act concerning crime, 
and punishments as an instruction to the jury, was not error. State r 
Steioarty 120. 
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i. RxADiNQ WBou Stjltdtb IS NOT GiYmG Obaii Imstbuction. Reading certain 
sections from the statute as instructions to the jury, is not giving oral 
instructions. State y. SUwartf 120. 

5. Chaboino a FjLCT WITH A. Pbecxdiko " Iv.- ' Where in a suit for the con- 
version of mining stock the court, in instructing the jury, used the language* 
*' If the plaintiff consented to place his stock in the original pool, which 
pool was subsequently broken up,'' etc. ; and it was objected that this was 
charging as a fact that the pool was broken up : Heldf that the word 
** which " as there used was dependent on a {f to be supplied and should 
be understood as if, instead of " which " the words ** and if that " had l>een 
employed. Menziea v. Kennedy, 162. 

6. Stjltino to Jubt a Fact vot GoirrBovBBTBD. There is no error in stating 
to the jury as a fact a circumstance that is testified to by both parties, and 
about which there is no controversy. Mermes v. Kennedy f 152. 

7. Ihstbuction Must bx AfflicabziS rro Cask. Where a jury had been fully 
charged and there was nothing in the instructions to indicate that a mere 
presumption, inference or guess would be sufficient to warrant the finding 
of a fact : Hdd, that it was no error to refuse an instruction to the effect 
that such a mere presumption, inference or guess would not be sufficient. 
Longabaugh v. Virginia CUy and T, R B, Oo,, 271. 

8. GHABGiNa ▲ Fact, Ebbob— Eztxmt of Rbcovxbt is RxPLBViy. Where in a 
replevin case for a band of sheep, the description of which was vague 
though some were described and all stated to be of the value of three dol 
lars per head, the court charged that there was nothing in the description 
to distinguish one sheep or class of sheep from another and that plaintiff 
must recover all or none : Hdd, erroneous both as involving a question of 
fact and as not clearly stating the law. Buckley v. Buddey, 360. 

Pbacticb on RxTUflDra Is»tbuctionb AjmBMLdy Givbn. See Cboonal 
Law, 11. 



COMMITMENT. 
Rbooonizakces AMD GoifiiiTMEKTB, RuiJEs or GoNSTBUCHON DuvsKSKT. See 

GOKBTBCCnOM, 1. 

Habeas Gobfub •— Gomiiitkest bt Jubhcb of tub Peacb. See Habeas 
Gqbfcs, 1. 
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CONSTITUTION. 

. 1. Esmeralda County Redemftion-Fcsid Acts not Unconstitctionau The stat- 
utes of 1867 and 1869, creating a fund and providing for the redemption in 
a certain manner of outstanding indebtedness of Esmeralda County (Stats. 
1867, 76 ; 1869, 58), are not in violation of the constitutional provision 
(Art IV., Sec. 20) against " special and local laws regulating county busi- 
ness,*' nor do they impair the obligation of contracts. Youngs y. BaUf 212. 

2. Statute to Embrace but One Subject— CoNSTinmoN, Art. IV, Sec. 17. The 
design of the constitutional provision that a statute shall embrace but one 
subject, to be briefly expressed in the title (Const Art lY, Sec. 17,) is to 
prevent improper combinations to secure the passage of laws containing 
subjects having no necessary or proper relation and which as independent 
measures could not be carried; also to prevent the legislature and the public 
from being misled by the title. SlaU v. Silver, 227. 

3. Onlt One CoNSTrruTioNAL Poll Tax. As the constitution prescribes spe- 
flcally what poll tax may be levied (Art U, Sec. 7), such indication 
excludes from legislative power any other. EdsseU v. Walls, 387. 

Construction of Constitution, Art. IV, SEa 20— Givma Effect to Evert 
Word. See Construction, 3. 

Act Establishinq Bounds and Exemftino Jurors hot Unconstitutional 
See Jurt, 2. 

Gift Concert Act Unconstitutional. See Lottert, 1, 3. 

Provision Relating to Killing of Stock in Hires and Brands Statute 
Unconstitutional. See Marks and Brands. 

Road Tax of 1873 Unconstitutional. See Roads, 1. 

What Are Laws " Regulating Countt Business." See Statutes, 1. 

Statute may Embrace Matters Germain to Subject. See Staiutks, 9. 



CONSTBUOTION. 

Recognizances and Commitments, Rules of Construction Different. The 
reasons for setting torth the particulars of the offense in a commitment do 
not exist in the case of a recognizance ; and therefore the construction 
requiring such particularity given to the words, ** briefly stating the nature 
of the offense,^' as used in the statutory form of commitments (Crim. Pr. Act, 
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Sec. IfitJ.) is not applicable to the same words as used in the statutory form 
of recognizances (Crim. Pr. Act, Sec. 504.) Sfaie v. Birchinij 95. 

2. Constriction of Statutes " In Pari Matebia." Section 12 of the judiciary 
act of congress of 1789, and the acts of congress of July 27, 1866, ai d 
March 2, 1867, all relating to the removal of causes from state to federal 
Courts, being in pari mcUeria. must be construed together. Davis v. Cook, 
134. 

3. CONSTRDCTION OP CONSTITUTION. ART. IV., SeC. 2() — GiVINO EfFKCT TO EVERY 

Word. As iu expounding a constitutional provision such construction 
should be employed as will prevent any clause, sentence or word from 
being superfluous, void or insignificant ; full and distinct meaning should 
be given to each of the words " local '- and *• special " in the constitutional 
provision agaiust *'lociil and special laws regulating county business." 
Youngs v. i/aW, 212. 

4. WnEV Bt-Law, Partly Void, is Wholly Void. If part of a by-law is void 
and the whole forms an entirety, so that the part which is void influences 
the whole, the entire by-law is void. State ex rel. Corey v. Curtis, 325. 

Charoing a Fa'T with a Pbecbdixq "If.'* Soe Chabos, 5. 

SuBsrRiPTioN Agbeembxt wubx no Payee Named —Constbuction. See 
Contracts, I. 

Constructiox of Statutes Exclusively a Judicial Poweb. See Jubis- 
diction, 1. 

Constbuction of Pleading — Allegation op Place op Cobfobation. See 
Pleading, 6. 

Distinctions bet»veen Statutes. See Statutes, 2, 3, 4, 5. 6, 7. 



CONTINTJANCE. 

1. GBAN-riNG OB Repi'sfng CONTINUANCE Matteb OP DiscBETioN. The grant- 
ing or refusing ot a eontinuance in a criminal case rests in the sound discre- 
tion of the court, anU its ruling will not be dihturbed on appeal, unless an 
abuse of discretion is shown. Siaie v. Rosemurgey, 308. 

Criminal Law-^Afpidavit pob Continuance. S>?e Cbdonal Law, 19. 

27 
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CONTRACTS. 

1. ScBscBiPTtoN Agbeembnt Whibe NO PATEE Nambd— CoKSTBCCTTON. Where 
certain persons subscribed money towards building a qaartz mill, in v^bich 
all the subscribers were to be interested ; and the subscription paper, with- 
out naming any payee, provided that the money was to be paid in such 
manner and at such time as the majority of the subscribers might order : 
Held, that the subscription was for the mutual benefit of all the subscribers. 
Wheder ▼. Flwal MiU and if. Co., 254. 

2. Rkcotebt of Subbcbiption— McTUAiiiTT BETWEEN Pabtibs. Where it us 
attempted to recover subscriptions, it must appear that there is mutuality 
between the parties, and that the terms of the agreement have been com- 
plied with. Wheeler v. Floral Mm and if. Cb., 254. 

3. CoNTBACT Void Undeb Statctb op Fbauds. Where the condition prece- 
dent of a contract is the delivery and reception of chattels to be kept for 
two years, and there is no written agreement, the contract is void under the 
statute of frauds. Buckley v. Buckley^ 373. 

Dob Bills Signed by Supbbintendent or Mining Company. See Agency, 1. 

Taking Note in Name op Firm pob Individual Debt with full Knowl- 
edge. See Pabtnbbshif, 2. 



CONVEBSION. 

Wbongfcl Sale of Pbopebty Attached— Time of Conversion— Mbasubb 
of Damages. Where a sheriff, having attached certain bay in the field, had 
it baled and sold as perishable, and afterwards the person attached recov- 
ered judgment and demanded the pn»perty : Heidj that the conversion took 
place at the time of sale and not at the time of demand and refusal, and 
that the measure of damages was the market value at the time of sale with 
interest therefrom. Newman v. Kane, 234. 

Agency no Defense to Action of Tbover. See Agency, 2. 

Damages fob Convebsion of Stock. See Damages, 1, 2. 

CORPORATIONS. 

1. CiTiZENSHiF OF FiRST NATIONAL Bank OF Nbvada. The First National Bank 
of Nevada, having its location in Nevada, is a citizen of the State of 
Nevada. Davis v. Cook, 134. 
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2. By-La W3 op Mixing Company— Adoption by Lono Use. Where what pur- 
ported to be the by-laws of a California mining corporation, though 
adopled by the stockholders instead of the trustees, appeared to be the only 
by-laws ever adopted by the corporation and were found properly recorded 
in the books kept by the trustees and had been used, acted upon and 
referred to as the by-laws, both by the trustees and stockholders, for 
upwards of ten years and ever since their adoption : , Held^ that they were 
to be considered and treated as the regular by-laws of the corporation. 
SiaU ex reL Corey v. 0urii3;Z25. 

I 

3. Election op Mining Company Trustee a Cobpobatb Act. The election of 
a trustee of a mining corporation to fill a vacancy is a corporate act and 
must be exercised in the manner required by the charter. ISuUe ex. rel. 
Corey v. OurtiSy 325. ^ 

4. Corporation Cannot make By-Laws Contrary to Charter. Where the 
statute under which a corporation was organized required a majority of the 
trustees to do a corporate act and a by-law authorized a vacancy in the 
office of trustee to be filled by a less number than a majority : Held, that 
such by-law, being contrary to the charter, was void. Slate ex rd. Corey v. 
Curtis, 326. 

5. Mining Company Elections — Extent op Regulation by By-Laws. Under 
the California laws in reference to mining corporations, the manner of an 
election of a trustee may be regulated by the by-laws; but the substance 
must be in conformity with the statute. Slate ex rel, Corey v. Curtis, 325. 

Due Bills Signed by Soperintenpent op Mining Company. See 
Agency, 1. 

When By-Law, Partly Void, 19 Wholly Void. See Construction, 4. 

Construction op Pleading— Allegation op Place op Corporation. See 
Pleading, 6. 

Suing the Wrong Corporation — Amendment not Allowed. See Plead- 
ing, 7. 

Stock in Calipobnu Mining Company, not Negotiable. See Stock. 



COUNTER CLAIM. 
[See Sbt-Ofp.] 
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COUNTIES. 

Acts Establishing Bounds and Exempting Jubobs. See Jcby, 1. 

Laws " Regulatinq County Business." See Statutes, 1. 

A Gbnebal Statute need not bb APFZiiCABiiE to All Counties. See Stat- 
utes, 3. 

Changing Application op Incoming Revenue of County. See Statutes, 8. 

COUNTY COMMISSIONEKS. 

1. County Commissionebs Cannot Compbomise Tax Suits. The 1>oardi of 
couaty commissioners have oo power to compromise and settle suits insti- 
tuted by the State for the collection of delinquent taxes. State v. Central 
Pacific iJ. R. O)., 79. 

2. PowEBS OP County Commissionebs Special and Limited. Boards of county 
commisBioners are inferior tribunals of spt'cial and limited jurisdiction, and 
their action must aflSrmatively appear to be in conformity with some provi- 
sion of law giving them power or it will be without authority. State v. Cen- 
tral Pacific R. J2. Co., 79. 

AuTUOBiTY AS TO RooMs IN CouBT HousB. See Mandamus. 

PowBB AS TO T^EBs. See Taxes, 2, 3. 

COURTS AND JUDGES. 

Cbiminal Law — Depabtubb fbom Obdeb of Pboop — Discbetion. See 
Cbiminal Law, 8. 

• Death Penalty— Time op Execution Fixed by Wabbant. See Cbiminal 
Law. 18. 

CONSTBUCTION OP STATUTES EXCLUSIVELY A JUDICIAL PoWEB. See JUBISDIC- 
TION, 1. 

Removal op Suits to Fbdkbal Coubts. See Jubisdiction, 2, 3, 4, 5. 

Pkockedinos op Distbict Coubt beyond its Jubisdiction to be Annulled. 
See Jubisdiction, 6. 

Acts op Congbess Relating to Mining Claims — Jubisdiction of Statb 
Coubts. See Mines. 
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CRIMINAL LAW. 

1. Assault with Intent to Commit Murder. Where on a trial f»raf»f»ault 
with intent to commit murder the court instructed the jury to convict if it 
found that defendant made an assault with a deadly weapon upon the per- 
son named, about the time charged, and in such manner that the offense 
would have been murder in the second degree had the assault resulted in 
death : Z/eW, unobjectionable. State v. KeUh, 15. 

2. Cbiminal Law— Uncbktaixtt ix Skxtenck. Where a person was sentenced to 
imprisonment in the State prison for a term of one year, to commence upon 
the expiration of another term ; and one year afterwards the first judgment 
and sentence were adjudged void : Htld. on habeas corpus, that the sen- 
tence either commenced to run immediately on rendition and had expired, 
or it was void for uncertainty, and in either case the prisoner was entitled 
to his discharge from the State prison. Ec parte Roberts f 44. 

3. Larcbn't of PfiOPKBrr Stolkx in and Brought from Another State. If a 
person commits lj\rceny in one country or state and carries the goods stolen 
into another country or state and there makes any removal or as^portation 
of them, having ia his mind the intent to steal, he may be properly indicted 
for larceny of them in the latter locality. Slate v. Xevoman, 4S. 

4. Mbke Possessiox with Felonious Intent op Propehty Sroi.EX ix Axotheb 
State not Laucbxy. In a trial for larceny of property, which had been 
stolen in another state and brought into this State, the court instructed the 
jury that if the accused was in possession of the property in this State with 
a felonious intent to steal, take ani drive it away, it should convict, though 
the original taking away had been in another state : Uddf error. State y. 
Neumariy 48. 

5. Murder— When " Threats " Available l\ Defense. A person on trial for 
murder cannot avail himself of threat,s or menaces previously made against 
him by deceased, unless h** at the time of the killing was actually assailed 
or had sufficient evidence to convince a reasonable person that he was in 
danger of incurring bodily injury or of losing his life at th6 hands of 
deceased. State v. Hall, 58. 

6. Antecedent Thbeats Alone do not JusTirr Homicide. In a murder case 
where it appeared that threats to kill h id been m-ide by deceased ag.iinst 
defendant some time before the homicide but that the fatal meeting with 
deceased had been soui^ht by defendant for the avowed purpose of killing 
him. the court instructed the jury thit all antecedent threats are dependent 
upon the facts at the time of the killing and in order to justify the homicide 
it must appear that at the time of the killing there was some action which 
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would induce a reasonable man to believe that he was in danger of losing 
his life : Hetd^ no error in instructing that there must have been some action 
on the part of deceased at the time of killing. State v. SaU, 58. 

7. Time for " Irresistible Passion '^ to Cool. In a murder case, where the 
defense is justification on account of irresistible fear or passion caused bj 
acts of deceased and without time to cool, the question for the jury to con- 
sider is whether there was time for a reasonable man to cool his passion or 
quiet his fears, not whether the one was cooled or the other quieted. Stale 
Y.HaU, 58. 

8. Criminal Triaus— Departure from Order op Proof— Dlscretion. In a crim- 
inal trial, if a district court allows a departure from the ordinary order of 
proof and permits a re-opening of the case, as it may in the exercise of a 
sound discretion (Stats. 1861, 472,) it will be presumed, nothing being 
shown to the contrary, that such discretioujiVas properly exercised. Slate 
V. Harrington^ 91. 

9. Question of JusxiirABLE Homicide in Case of Combat. In a murder case 
where the defense was justifiable homicide, and the testimony showed a 
quarrel and combat between defendant and deceased, the court, after 
charging in relation to the law of murder and manslaughter, added, " And 
to justify the homicide it must appear that there existed an unavoidable 
necessity, without any will or desire, or without any inadvertence or negli- 
gence in the party killing :" Ildd^ that the principle announced (Crim. Pr. 
Act, Sec. 29) related to an entirely different class of cases from that pre- 
sented by the testimony, and that the charge was clearly erroneous. Staie 
V. Ferguson, 106. 

10. Justifiable Homictdb— Defendant's Belikf op Danger. An instruction 
asked by defendant in a murder case that ''If at the time of the homicide 
defendant had reason to believe, and did believe, that he was in danger of 
receiving great bodily harm at the hands of deceased, he had a right to 
defend himself, even to the taking the life of his adversary :'' Hdd, erro- 
neous, in this : that it assumed that defendant was without fault. Slate v. 
Ferguson, 106. 

11. Criminal Law— Practice on Refusing Instructions Already Given. If 
an instruction is refused because its substance has been given, that fact 
should be stated and noted on the instruction. State v. Ferguson, 106. 

12. The Law of Self-Defenbb. The law of self-defense is fbunded on neces- 
sity and in order to justify the taking of life upon this ground it must not 
only appear that the defendant had reason to believe, and did believe, that 
he was in danger of his life, or of receiving great bodily harm ; but it must 
also appear to the defendant's comprehension, as a reasonable man, that to 
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avoid such danger it was necessary for him to take the life of the deceased 
Stale V. Stevoart, 120. 

13. Arguments, Where Case Scbmitted on Other Side. Where, in a criminal 
case, the State was represented by two attorneys ; and after the first had 
opened the argument to the jury, the defendant's attorney submitted the 
case and objected to any further argument ; but the other attorney for the 
State was allowed to address the jury : Hdd, no abuse of discretion. Slate 
T. SlewaH, 120. 

14 Prosecution Cannot make Acccsed m Own WrrNEfis. Though an accused 
person may become a witness in his own behalf and thereby subject himself 
to cross-examination, the prosecution cannot make him, against his consent, 
its own witness. Slate t. Cohtif 179. 

15. Who 19 *' Prosecutor " in a Criminal Trial. A prosecutor is one who insti- 
gates the prosecution by making the affidavit upon which the accused is ar- 
rested ; so that the person named in the indictment as the owner of the prop- 
erty, in respect to which the alleged crime is charged to hare been com- 
mitted is not necessarily the prosecutor. Stale v. G^Uf 1^9. 

« 

16. Mauctocs KiUiTKO OF Cattle a Misdemeanor. Section 143 of the Crimes 
Act, making the malicious killing of cattle a misdemeanor, is unaffected by 
the provision in the act regulating marks and brands, making it a felony 
(Stats. 1873, 99, Sec. 10)— the latlcr provision being unconstitutional. State 
V. Silver, 227. 

17. Fixing Time op Execution not Part of Judgment in Capftal Case. A 
judgment of conviction of murder in the first degree, which fixes a time for 
the execution of the sentence more than sixty days from its date, contrary 
to the statute, is not therefore void ; for the reason that such fixing of iime 
is not properly a part of the judgment and may be rejected as surplusage. 
Slate V. Summers [No, 1], 269. 

18. Death Penalty— Time of Execution fi2U!:d ht Warranp. Under the crim- 
inal law (Stats. 1861, 484, Sec. 454) it is the warrant and not the judgment 
which fixes the time for execut'ng the death sentence ; and the court may 
at any time issue the warrant in due form of l&w. State v. Summers [No. 1]< 
269. 

19. Criminal Law— Affidavit for Continuance.^ An affidavit for continuance* 
in a criminal case on account of the absence of witnesses should give 
assurance of their attendance at the time to which it is proposed to 
continue, and show the means of affiant^s information ; and unless such 
attendance seems probable the continuance should be denied. State v. 
Bosemurgey, 308. 
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20. Pbndexct op Another Indictment not Matter in Abatement. The pen- 
dency or another indictment has never been held to constitute matter in 
abatement. State v. Lambert, 321. 

21. Failure to Indict at Next Term. The object of the Criminal Practice Act 
in proTiding that a person held to answer shall be indicted at the next term 
of the court (Comp. Laws, Sec. 2206) is to protect the citizen from impris- 
onment upon insufficient cause ; but such provision has no bearing upon the 
validity of an indictment found at a subsequent term. Hiate v. Lambert, 321 

22. CRnmNAL Law— SoppLTiNG Proof op Venue after PKOSEcmoH Rxsrs. 
Where in a criminal case after the prosecution rested defendant moved for 
his discharge on the ground that there had been no proof of venue ; and 
the court thereupon allowed the State to call a witness and prove a venue : 
Hdd, eminently proper. State v. Murphy, 394. 

Appeal from New Trial Order Too Late after Appeal from Jcdoment 
Disposed of. See Appeal, 4. 

Assault with Intent to Kill and Murder — Surplusage. See Assault. 

Criminal Appeals— Presumptions in Favor of Instructions. See 
Charge, 1. 

Charging Different Ways— Presumption. See Charge, 2. 

Crimes Act, Sec. 26 as an Instruction. See Chasge, 3. 

Reading pr«m Statute is not Giving Oral Instruction. See Charge, 4. 

Granting or Refusing Continuance Matter op Discretion. See Con- 
tinuance. 

Meaning of " Malice Aforethought." See DEPiNmoNs, 1. 

Evidence— Moral Certaintt. Sec Evidence, 1. 

Criminal Law— Declarations of Defendant— Res Gest-«. See Evi- 
dence, 2. 

Effect to be Given Defendant's Own Testimony. See Evidence, 3. 

Arson- Evidence of Over-Insubance to Show Motttk. See Evidence, C. 

Motive as a Circumstance of Evidence. See Evidence, 7. 

Arson— When Insurance mat be Proved bt Parox*. See Evidence, 8. 
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COBBOBOBATIN'G TESTIMONY, WhaT. See EVIDENCE, 11. 

Dying Declabations, What abe Admissible. See Evidence, 12, 13, 14. 

No Error in Admission op Unprejcdicial Testimony, tdoloh Ibiielevant. 
See Evidence, 16. 

Excusing Grand Jcrok by Mistake and Recalling IIim. See Grand 

JCRY, 1. 

Right to Travebse Challenge to Gband Jcbor After Waiveb op Tra- 
verse. See Grand Jury, 2. 

MbBDER— SOPFICIENCY OP INDICTMENT. See INDICTMENT, I. 

Indictment— Misstatement of Legal Appellation of Crime. See Indict- 
ment, 2. 

Objection to Indictment for Charging Two Offenses— Demurrer. See 
Indictment, 3. 

Void Judgment Void Ab Initio. See Judgment, 1. 

Ko Larceny Without Act as Well as Intent. See Larceny, 1. 

Distinct Larcenies at Same Time and Place. See Larceny, 2. 
Murder— Physical Disability op Accused. See Murder, 2. 

Mere Threats will not Justify Homicide. See Murder, 4. 

Murder— Proof by Expebps op Mobtal Chabacteb op Wound not Lsdis- 
fensable. See Murder, 5. 

Presumption prom Use op Deadly Weapon. See Presumptions. 

Recognizance — *-Brieply Stating Nature of Offense." See Recog- 
nizance, 1. 

Impeachment of Verdict by Juror. See Verdict, 1. 

Recommendation to Mebcy No Pabt op Verdict. See Verdict, 2. 

Extent of Cboss-Examinatton of Accused. See Wttness, 2. 
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DAMAGES. 

1. Damages for CowMtsTctN of Stock — Immatestal Ebbob. In a suit for con- 
version of mining stock : Held, that though it was error to charge the jury 
that plaintiff was entitled to recover the highest market value of the stock 
between the time of demand and the commencement of the action ; yet, if 
it appeared that the jury, notwithstanding the charge, gave the lowest 
instead of the hij^hest price, the error in the charge was immaterial. Mm- 
lies V. Kennedy, 152. 

2. MEA8URE OF Damages in Statutory Action fob Claim and Delivbbt of 
Personal PuoPEitTT. The market value of stock at the date of conver- 
sion is the measure of damages in the action of trover ; bat in the statutory 
action of claim and delivery of personal property, in case a return cannot 
be had, the value of the stock at the day of trial, with (he dividends that 
have been paid upon it as damages for detention, is the pnly complete 
indemnity. Bercich v. Marye, 312. 

LIAJ31LITY OF Broker to True Owner fob Stolen Stock Sold. See 
Broker. 

Wrongful Sale of Property Attached— Time of Conversion— Measure 
of Damages. See Conversion. 

What Contrhictory Negligence of Pijli.vtiff will Relieve Defendant. 
See Negugence, 4. 

DEED. 

1. Tbansfeb of Rights to use Timbeb Laitd. The occupation or use of 
land valuable for timber by a person's grantors inures as much to the gran- 
tee's interest as any other act ; and if such grantor would have the right 
to recover in an action on account thereof, bis grantee would have the 
same right Eareka Mining db S. Co. v. Way, 349. 

Deed of Trustee uxdeb Conobessional Town Site Act not Conclusive. 
See Town Site. 



DEMNITIONS. 

, Meaning op *' Malice Aforethought.'' Whore in a murder case the court 
instructed the jury " that malice aforethought of the statute means a 
wrongful act done intentionally and without legal causae or excuse :" iZcW, 
no error. Stale v. Slewartf 120. 
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2. '* Ibcmediate " AND " PROXIMATE " Cause THE Same. Id Speaking of the con- 
tributory negligence of a plaintiff as a cause of damages, which will relieve 
a defendant from liability, the words ** immediate cause " and " proximate 
cause '' are indiscriminately used to express the same meaning. Longa- 
baugh T. Virginia CUy and T. R. R. Co., 271. 

Peblshablb Property, What. See Attachment, 1. 

** Unavoidable Nbcessitt." See Mcrdbb, 1. * 

" No VisffiLE Propbrtt " NOT EQUIVALENT TO " No Pbopebtt." See 
Pleading, 1. 

Occupation of Timber Land. See Possession, 3. 

Laws *' Rkoulatino County Business." See Statutes, 1. 

DiSTixcrioxs between Statutes. See Statutes, 2, 5, 6. 

DEMURRER. 
Demurrer to Indictment. See Indictment, 1, 2, 3. 

DISCRETION. 

Granting or Refusing Contotance Matter of Discretion. See Continu- 
ance. 

Criminal Law — Departure from Order of Proof— Discretion. See 
Criminal Law, 8. 

Extent of Cross-Examination of Accused. See Witness, 2. 

DYING DECLARATIONS. 
Dying Declarations, What are Admissible. See Evidence, 12, 13, U. 

EJECTMENT. 

Kind of Possession Necessary to Maintain Ejectment. Where possession is 
relied upon to maintain ejectment, it must be an actual, bona fide posse^- 
sion, a subjection to the will and dominion of the claimant, as contradis- 
tinguished from the mere assertion of title and the exercise of occasional 
acts of ownership. Kraft v. Cbrloio, 20. 
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Pendency op Ejectment Doe8 not Estop Plaintifp from Claiming Ad- 
VEBSB P08SK8S10N. See Limitations, 3. 

Mandamus Impropeb wuere Ejectment Affords ftu. REMEor. See Man- 
damus. 

ELECTIONS. 

EixcrioN op Mining Company Trustee a Corporate Act. See Corpo- 
ration, 3. 

Mining Company Elections— Extent op Regulation by By-Laws. See 
Corporations, 5. 

EQUITY. 

1. Remedy in Equity to Set Aside Void Judgment. Where a party, against 
whom a void judj?ment has been rendered, exhausts his remedy by motion 
to have it set aside, be may maintain a suit in equity for that purpose. Dal- 
ion V. Libby and Lamburth, 192. 

2. Judgments not Set Aside in Equity for Matters Available as Defense. 
In a suit to set aside a judp:ment on an injunction bond, on the ground that 
the judgment in the injunction Buit was rendered out of term and therefore 
void : Ueld. that the fact*^ touching the invalidity of the judgment in the 
injunction suit should have been set up in defense to the action on the 
bond ; and in the absence of such defense the judgment on the bond should 
stand. DaUon v. Libby and Latnburthf 192. 

Injunction, When to be Dissolved— Denial of Equities. See Injunc- 
tion, 1, 2. 

Remedies Against Justices- Judgments — When Equity will not Inter- 
.FERE. See Justice of the Peace, 1. 

Action to Quiet Title. See Quieting Title, 1, 2. 



ERROR. 

Objections to Rulings at Trial to be Assign-ed as Errors. See Ap- 
peal, 1. 

Damages for Conversion of Stock— Immaterial Error. See Damages, 1. 

Exclusion of Evidence afterwards AuMirrED. See Evidence, 5. 
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No Error in Admission of Uxprbjudicial Testimoxt, tuouou Iurelbtant 
See EviDENCG, 16. 

Practice in Casejj op Contest for Pcbuc Land. See New Trial, 3. 

AssioxMEXT of Errors Must Specify Particular Errors. See State- 
ment, 4. 

ESMERAIiDA COUNTY. 

Esmeralda County Redemption-Fond Acts not UxcoxsTrruTiONAL. See 
Constitution, 1. 

Character of Esmeralda County Redemption-Fund Acts. See Statutes 
4,7. 

ESTOPPEL. 

Pendency of Ejectment dors not Estop Plaintiff from Claiming Ad- 
verse Possession. See Limitations, 3. 



EVIDEXCE. 

1. Evidence— Moral Certainty. Moral certainty, as distinguished from math- 
ematical certainty beyond the possibility of a doubt, is all that the law ever 
requires in order to establish a fact beyond a reasonable doubt to the satis- 
faction of a jury. Slate v. Ferguson, 106. 

2. Criminal Law— Declarations of Defendant— Rks Gestae. In a criminal 
case, to malce the declarations of defendant admissible evidence in his 
favor, it must appear that they constituted parts of the res gestae. State v. 
Fergwton, 106. 

3. Effect to be Given Dependant's own Testimony. In a criminal case the 
jury has the right to believe such portions of defendant's own testimony as 
they consider true, and to disbelieve such portions as thoy consider false : 
his testimony, like that of other witnesses, is to be weighed and determined 
by the jury from all the surrounding circumstances of the case. State v. 
Sievoart, 120. 

4. Written Instrument not to be Varied by Parol. Oral testimony, offered 
with evident intention of varying and controlling the plain terms of a 
written instrument, and not to establish an equity superior to the writing, 
is not admissible. Menzies v. Kennedy, 152. 
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6. ExcLusiox OF Evidence Aptkr wards Admittbd. The exclusion of testi- 
mony at one stage of a trial cannot be availed of as error, if it appear that 
afterwards the desired evidence all came in. Menzies v. Kennedy ^ 152. 

G. AB30N— EviDBXCE OP OvebInscbaxce to Show Motive. In a criminal pro- 
secution for arson in the second degree under section 57 of the Crimes Act, 
where the testimony was all circumstantial: Held, that evidence of an over- 
lirge insurance upon the goods of the accused destroyed by the fire was 
entirely competent as tending to show a possible or probable motive — such 
motive being a material link in the chain of circumstances. Stale v. Cohiij 
179. 

7. Motive as l Cibcumstance of Evidgxce. Motive does not of itself prove 
guilt ; nor on the other hand is the prosecution bound to conclusive proof of 
guilt before motive can be considered ; but motive is a unit contNbuting to 
make up the sum total of proof. State v. Oohn, 179. 

8. Arson -When Insubance Mat be Pboved bt Pabol. When, in a prosecu- 
tion for arson, the fact of a belief on the part of the accused that he was over- 
insured became material, as tending to show a motive and thus making an 
important link in the chain of circumstances: Hddy that the place and 
amount of such insurance might be proved by parol, without producing the 
policy of insurance. Slale v. Cokrif 179. 

9. Fire Aix)xg Like of Railroad— Pbesumptioxs—Bdrden op Proof. If one or 
more of the locomotives of a railroad company drop coals or emit sparks 
just prior to or soon after property on the line of its track has been de- 
stroyed by fire, without any other known cause or circumstance of suspicion, 
it becomes incumbent upon the company, in an action for damages caused 
by such fire, to show that their engines were not the cause of it. Longa- 
haugh v. nrginia Qty and T. B. K Co., 271. 

10. Irrelevancy of Testimony on Account of Remoteness. In an action 
against a railroad for negligence in setting fire to cord-wood : Beldj that 
the fact of a fire having occurred in the wood-yard previous to the building 
of the railroad was entirely irrelevant Longabaugh v. Virginia City and 
r. R. R. Co., 271. 

11. Corroborating Testimony, What. Testimony tending to connect accused 
with the ofi^ense charged, such as proof of the possession of the subject of 
a larceny, is sufficient to corroborate the direct testimony of an accomplice. 
State V. Lambert, 321. 

12. Dyino Deot^aratioks, What are Admissible. Dying declarations, which 
may properly be admitted, are such as touch upon the cause of, or circum- 
stances surrounding, the approaching death. Slate v. Mwrphy, 394. 
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13. Objection of ''Hsabs\t" to Dt[no DECiJiBiTfONs not Avait^ble. A 
general objection to the introduction of dying declarations that they are 
hearsay, is not available, as all evidence of dying declarations must neces- 
sarily be hearsay. Slate v. Murphy^ 394. 

14. Foundation poii LvTiJODircrroN or Dyino Declarations It is sufficient 
foundatioD for the introduction of dying declarations to show that they 
were made the day before the death of deceased and that at the time of 
making them he w<is in expectation of death from the elTects of his wound. 

tiaie V. Murphy, 394. 

« 

15. Objections to Evidkncb Shoild State Point of Exception-. Where in a 
murder case a witness was asked to ti stify as to the dying declarations of 
deceased ; and it was objected to such proposed evidence that it was hear- 
say and that no proper foundation had been laid : Held, that the objection 
was not specific enough to cover the point that the declarations did not 
touch, the cause of. or circumstances surrounding, the approach ng death. 
Slate V. Murphy, 394. * 

16* No Ebbob in Admission of UNrBEJDDiciAL TiwrnMONT. though Ibbblbtant. 
Where in a murder ca$ae testimony was admitted as to what purported to be 
dying declarations ; but it also appeared in proof that defendant had made 
a confession which warranted a conviction : lleldt that though the declara- 
tions may have been irrelevant, the testimony could not have prejudiced 
defendant. Stale v. Murphy ^ 394. 

Due Biij s Signed by Sdpebintendent of Mining Company. See Agency, 1. 

Stating to Juby a Fact not Contbotebted. See Chabge. 6. 

Recoveby of Skbscbiption — Mutuality between Pabties. See Con- 
tbacts, 2. 

Cbiminal Triai^ — Dkpabtubb fbox Oboeb of Pbo(v— Discbbtion. See 
Cbiminal Law, 8. 

Pbosecutiox Cannit makb Aocusxd rns own Witness. See Cbiminal 
Law, 14. 

Criminal Law— Affidavit fob Continuance. See Cbiminal Law, 19. 

Criminal Law — Supplying Proof of Venue after Prosecution Rests. 
See Criminal Law. 22. 

Kind of Possession Necessaby to Maintain Ejectment. See Ejectment. 
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Findings, When Attackable as Against Evidence. See Findings, 1. 

Repusal to Appoint Gcabdian — Presumption in Absence of Evidence. 
See GuABOiANsuiP, 2. 

Interest on Balance of Account — Balance Ascertained bt Pleading. 
See Interest. 

Murder— Proof by ExrEBxs of Mortal Character of Wound not Ikdis- 
PENSABijc. See Murder, 5. 

Question op Negligence — Relevancy op Evidence op Subsequent Neg- 
UOENCB. See Nesligence, 1. 

No New Trial for Insuhticiency when Evidence not all Before Court. 
See New Trial. 1, 2. 

Weight op Evidence on Motion for New Trial and on Appeal. See 
Nlw Trial, 4. 

Admi8'9ion by Pleading— Skttino up of Counter Ciaiic. See Plkai>- 

INU, 8. 

Admission of Value of Goods Sold and Deliv^ red— Dray age Item<. 
See Practice, 2. 

Action to Quiet Title— Prima Facie Case for Plaintiff— Burden of 
Proof. See Quieting Title, 1. 

Fires Caused by Locomotives— Relevancy of Evidence op f^REviors 
Fires. See Railroads, I. 

New Trial Statement shouu) Affirmatively Show all the Evidence. 
See Statement, 1, 3. 

Taxes— Receipt for Less Amount not Evidence op Payment in Fult- 
See Taxes, 1. 

Impeachment of Witness— General Moral Character not in Issue. See 
Witness, 1. 

Extent of Cross-Ex amination of Accused. See Witne:3S, 2. 
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EXCEPTIONS. 

Qbjigtiomb to Buungu at Tbial to bi Assigned as Ebbobb. See 
Apfbal, 1. 

What Objictiomb not AtailabiiE on Appeal if not taken Below. See 
Appeal, 3. 

Objbotionb to Eyidencb should state Point op Exception. See Evi- 
DENCB, 18, 15. 

FINDINGS. 

1. FomiNas, Webbn Attackable as Against Evidence. A motion for new trial 
on the ground that the evidence is insufBcient to jnstify the findings, based 
upon the alleged existence of a proven fact not noticed in the findings, can* 
not be sustained, unleds it appear that the complaining party requested a 
finding upon the subject Wofren r. QuiUj 259. 

2. OiOBSiON IN Findings of Facts of Defense. Where certain foots have been 
found which are warranted by the evidence, but there is an omission to find 
on an issue of foot essential to the determination of the rights of the losing 
party, such party should except to the findings as defective and point out 
the issue upon which he desires a finding ; and if he fails to do so the judg- 
ment will not be reviewed. Warren v. (iuiU, 259. 

Fact not Pbofeblt Pleaded not Pbopeblt Found. Sec Pleading, 5. 
FELAUD. 

COMTBAOr YOED UnDKB STATUTE OF FbAUDS. See CONTBAOIB, 3. 



FUNDS. 

EsioafcALDA CouNTT Redskption-Fund Acts mot UNCOMBrrrrunoNAL. See 

CONETITOnON, 1. 

Chasaofeb of Ebkebalda Bedehption-Fund Acts. See STAtniTBs, 4, 7, 8. 
GAMING. 

YlQLATIOll OF ** LoBD'b DAX '' ACT OF 18 61 —QUESTIONS ON HaBEAE GoKFUB. 

See Sunday Law. 

28 
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GARNISHMENT. 



Obdbb on Procbkdings Against GABinsHKB not Rbviswjjilb on Gebtio- 
RARL See Attachment, 2. 



GIFT CONCERT. 

[See I4)TTBRT.] 



GRAND JURY. 

1. Excusing Gband Juror bt Mistake and Rrcalling Hni. Where a grand 
juror was inadvertently told bj the judge that he was excused, but before 
any order excusing him was entered, the mistake was corrected and he was 
recalled and participated in the proceedings : HM, that the court had the 
undoubted right to correct the mistake. Slate y. Cokn, 179. 

2. Right to Travbbse Challenge to Grand Juror after Waiver of Tratersb. 
Where a grand juror was challenged by an accused person and the district 
attorney waived the right to traverse it ; and the court ordered the juror 
not to be present at any consideration of the charges against accused ; but, 
it afterwards appearing that he had inadvertently been present for a few 
minutes, the district attorney was allowed to call the grand jury into court 
and then traverse the challenge and show it to be groundless : Hddy that 
it was within the discretion of the court to allow the district attorney to 
traverse the challenge after he had originally waived it State v. (Mn, 179. 



GUARDIANSHIP. 

1. Irrbgularitt in Appoimtmbnt of Guardian — Want of Noticb to Fribnss. 
The appointment of a stranger as guardian of the person and estate of an 
infant within three days after petition and without notice to the infant's 
relatives or the persons having its custody, is gravely irregular. Matter of 
Mary Winkteman, 303. 

2. Rbfusal to Appoint Guardian — Presumption in Absence of Evidbncb. 
Where a transcript on appeal from an order refusing to appoint a person 
guardian on the ground of his unfitness failed to contain all the evidence : 
Held^ that in the absence of the evidence, undisclosed testimony influencing 
the decision would be presumed. MaUer cf Mary WvnkUman, 303. 
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HABEAS CORPUS. 

1. Habeas Corpds— Commitment bt JuBrrcE op the Peace. A person held ia 
custody under a regular commitment of a justice of the peace will not be 
discharged oq habeas corpus, unless it appears that the jurisdiction of the 
justice has been exceeded or that the commitment issued without authority 
of any judgment, order or decree of any court or any provision of law. £k 
Parte Winston^ 71. 

2. Jurisdiction on Habeas Cobpus not Appellate. A habeas corpus is not a 
writ of error, nor can it be used to authorize the exercise of appellate juris- 
diction. Ex ParU Winston, 71. 

3. What will be Looked Into on Habeas Gobpus. On habeas corpus, in case 
of a commitment under the judgment of a court such judgment cannot be 
disregarded; nor will the record be looked into except to ascertain whether 
a judgment exists, without regard to the question whether it be right or 
wrong. M Parte Winston, 11. 

Ungertaintt in Sentence. See Criminal Law, 2. 

YlOIiATION OF " LOBD^S DaT " Aot OF 1861~QUESTI0NB ON HABEAS CORFOBf 

See Sunday Law. 

INDICTMENT. 

1. Murder — Sufficisnct op Indictment. An indictment for murder, charging 
that defendant at a certain time and place without authority of law and 
with malice aforethought did shoot deceased with a pistol and from the 
wounds produced from the shooting deceased died, though imperfect in 
form and objectionable on special demurrer, is not imperfect in substance 
and, if not specially demurred to, is cured by verdict 8UUe ▼. Harringtonf 
91. 

2. Indictment— Misstatement op Legal Afpei«lation of Cbimb. Where, after 
the amendment of the crimes act, substituting *' assault with intent to kill ' 
(Stats. 1873, 119) for " assault with intent to commit murder'' (Stats. 1861, 
64), an indictment designated the offense charged as an "assault with 
intent to commit murder,'' and specially charged an assault " with intent to 
kill and murder," and the accused was convicted of ** assault with a deadly 
weapon with iiftent to inflict a bodily injury ": Hdd, that the failure to state 
the legal appellation of the crime in the charging portion of the indictment 
was a defect of form, and no objection having been taken by demnrrer» 
could not have prejudiced the defendant. State v. Johnson^ 175. 
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3. Objxction to Indictmxnt fob Chabgino Two Ottbnsbs— Dkhubbrr. An 
objection to an indictment, that it charges more than one offense, shonld be 
taken by special demurrer. SUUe v. Johnsonj 175. 

Assault with Iiitent to *' Kiu. and Mobdbb "— Subpldbaos. See Absauu. 

Pkndenct of Another Indictscbnt not Matteb m Abatbhxnt. See 
Gbucinal Law, 20. 

Failurb to Indict at Nkzt Tebu. See Gbdonal Law, 21. 

INJUNCTION. 

1. Injungtton, when to be Dissolved— Denial of Eqditibs. An ii^jnnbtioii 
granted upon a complaint, the allegations uf which have been folly and 
fairly denied by the answer, should on motion and in the absence of forther 
showing be dissolved, unless in exceptional cases when good reason ap- 
pears for continuing it Magnet M. Co. v. Page and Panaoa & M. Cb., 346. 

2. MonoN to Dissolve Injunction on Complaint and Answer. On a motion 
to dissolve an injunction, heard upon complaint and answer alone, the foil 
and fair denials of the answer are taken as true. Magnd M. Co. v. Page and 
Panaca 8, Jf. Cb., 346. 

Bembdies Against Jostioes' Judombntb. See Justice or the Pbacs, 1. 



INSURANCE. 

Arson— Evidence of Ovbb^Insubance to Show Motive. See Evidence, 6. 
Arson— When Insurance Mat be Proved bt Parol. See Evioence, 8. 

INTEBEST. 

Interest on Balance of Account— Balance Ascertained bt Pleading. 
Where an answer admitted an account for goods sold and delivered : HMf 
that such answer amounted to an ascertainment of the balance of account 
and that under the statute (Gomp. Laws, Sec. 32) interest was due flrom that 
time upon such balance. Skinker v. CluUf 342. 

JUDGMENT. 

1. Void Judgment Void Ab Initio. Where on appeal a conviction for crime is 
adjudged void, it is not the decision of the Supreme Court that makes it 
void ; it is void ab iniUo, JSb parte Boberts^ 44. 
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2. Judgment RENiyEBED Oct of Tebm Void. A judgment rendered at a time 
and place other than those appointed by law, is no judgment ; it is not 
merely erroneons ; it is void. DaUon y. Libby and Larnburth, 192. 

Cbdonal L^w—Unobrtaintt in Sbhtbhcb. See Gshonal Law, 2. 

Fixmo Timb' 07 Execution not Part op Judokent in Capital Case. See 
CRDfiNAii Law, 17, 18. 

Rbmedt in Equitt to Set Asms Void Judgment. See Equitt, 1, 2. 

Omission in Fikdinos of Facts or Defense. See Findings, 2. 

What will be Looked Into on Habeas Gobpub. See Habeas GeBFOS, 3. 

Remedies Against Ju9riCEs' Judgments. See Justice of the Peace, 1. 

AcnoN OF Justice without JusisDicnoN Void. See Juctige of the 
Peace, 4 

Judgment under " Lord's Day " Act of 1861. See Sundat Law. 

JTJRISDIOnON. 

1. Act AuTHOBiztNO Lottebt — Construction of Statutes Exclusivelt a Judi- 
CUL Power. Where a statute provided for gift concerts and distribution 
of prizes among ticket holders by raffle, and specially provided that '' no- 
thing in this act contained shall be construed as authorizlog a lottery in 
this State or as allowing the sale of lottery tickets contrary to the provisions 
of 4he constitution " (Stats. 1871, 110) : Hddf that the construction of such 
act was for the courts alone and that the attempted exercise of this power 
by the legislature was an unconstitutional assumption of the functions of 
the judiciary. M parte BUxn/ohard, 101. 

2. Removal of Surr to Federal Courts— Judiciart Act of 1789. To remove 
a suit from a state court to the XJoitsd States circui tcourt under the judi- 
ciary act of congress of 1789 (1 U. S. Stats. 73, Sec. 12,) the application 
must be made by defendant at the time of entering his appearance in the 
state court ; and if not then made, it will be too late. Davis v. Cook, 134. 

3. Removal op Surr Under Act or Congress of Jult 27, 1866. The act of 
congress of July 27, 1866, in reference to the removal of cases fVom state to 
federal courts (14 U. S. Stats. 306,) contemplates the case wherein a citizen 
of the state in which the suit is -brought is or shall be a derendant, and has 
no application to a case whiere one defendant is an alien and the others are 
citizens of another state. Davis v. Cookf 134. 
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4. RsMovAii ow Suit undbb Act of Congress of March 2, 1867. The act of 
congress of March 2, 1867, in reference to the removal of cases from state 
to federal courts (14 U. S. Stats. 558,) extends the right of removal to the 
plaintiff as well as to the defendant, when fcom prejudice or local influence 
either party reasonably believes he cannot obtain justice in the state court ; 
but its phraseology excludes suits in which an alien may be a party. Lavia 
V. Cbofc, 134. 

5. REHovAii OF Gabs to Fbdebal Court bt Pa.rt of Dcfbmdants. If a siut 
be brought in a state court by a citizen against several joint debtors, and 
the only defendants served are not citizens, such defendants have the right 
to remove their case to a federal court, though their co-defendant do not 
join in the application. Ikivis v. Cbofc, 134. 

6. Pboobbdinos of District Court Beyond its Jurisdiction to bb Annulled. 
Where on appeal from a justice's court the defendant was allowed in the 
district court to file an answer, presenting an issue which could not have 
been tried in the justice's court and obtained judgment thereon : Hddj 
That the district court exceeded its jurisdiction, and that its proceedings 
and judgment should be annulled. StaU ez r«L Harding v. ifoor, 355. 

7. JURISOIOTION OF JUSTICES— PRACTICE ACT, SECTIONS 511 AND 30. SectioUB 611 

and 30 of the Practice Act are to be construed together as parts of the same 
statute relating to the same general subject of jurisdiction ; the former 
being evidently intended to cover residents of the State, while the latter 
was intended to reach non-residents. Roy v. WhUford, 370. 

OSDEB ON PROCBBDINOS AOADiaT GARNISHEE NOT REVIEWABLE ON CbbTIO- 

sARi. See Attachment, 2. 
Powers of Countt CoMiOBaiONBRB Special and Limitbd. See Coumtt 

COMUBSIONERS, 2. 
JUBISDICTION ON HABEAS CORPUS NOT APPELLATE. See ELaBEAS CoEFUB, 2. 

Judgment Rendered Out of Term Void. See Judgment, 2. 

Action of Justice Without Jurisdiction Void — Certiorabi. See Jusn«E 
of the Peace, 4. 

Acre OF Congress Relating to Mindto Claims— Jubisdiction of State 
CooxTS. See Mines. 

JuBiBDicnoN OF JuBTiCE UNDEB *' Lord's Dat " AcT. See Sunday Law. 
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JURY. 

1. Sepabatton of Jubt Without Objection. Where on the trial of a civil case 
the court, in the presence of the parties and their attorneys and without 
objection from any one, allowed the jury to separate during recess : Eeld, 
that the consent of all parties must be implied and that, in the absence of 
any showing of harm, the verdict would not be disturbed. Menxiea ▼, 
Kennedy J 162. 

2. Act Ebtfablibhino Bottnds and Eximptino Jubors not UNOONsnTurzoNAL. 
Where in a criminal case it was objected that the accused was unconstitu- 
tionally depriyed of a common law jury by operation of the act allowing 
bounds to be fixed by judges and exempting persons residing outside thereof 
from jury duty on the payment of $25, (Stats. 1873, 128): Hdd, that, how- 
ever pernicious the system adopted might be, it was still but an exercise of a 
legitimate legislative power of exemption and therefore not unconstitu- 
tional. State V. Oohny 179.' 

EvFECT TO HI GrvBN Detxndant's Own Tsstimont. See Evidence, 3. 

Excusing Qband Jubob bt MiffTAXE and Rbcalleno Hdl See Gband 
Jury, 1. 

Right to Travbbse Challenge to Gband Jubob afteb Waivbb of 
Tbavbiue. See Gband Jubt, 2. 

Impeachxent of Vebdict bt Jubob. See Vebdict, 1. 
RBGomixNDATioN TO Mebot NO PABT Qw Ybbdiot. See Vxbdiot, 2. 

IKTOZIOATION OF JUBOB AVOIDS YXBDICT. See YlBDIOT, 3. 



JUSTICE OF THE PEACE. 

1. Remedies Against Justices' Judgments— When Equitt whj. not Interfebb. 
If a judgment for plaintiff by a justice of the peace is erroneous, the remedy 
of defendant is by appeal; if void, the execution upon it may be set aside 
by motion; if both these remedies are lost without fault, it must still appear 
that defendant has no other adequate and complete remedy at law before 
equity will restrain the enforcement of the execution. Oonnery v. Sw^tf 39. 

2. JuBisDicnoN OF Diotbict Goubt on Appeal from Justice.— As a district 
court on appeal from a justice has exactly the same jurisdiction as the 
justice, a plea cannot be considered in the district court on such appeal, 
which could not have b^en considered in the justice's court 8UUe ex reL 
Sardbfig v. Moor^ 365. 
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3. JuBiBDicnoN or Jdsticb of the Peace over NoN-REsiDEins. Section 30 of 
the Practice Act, providing for service of Bummons npon non-resident 
defendants, applies to cases in jnstices' conrts ; but the precise method ot 
acquiring jurisdiction prescribed by law must be pursued. Roy v. Whit- 
ford, 370. 

4. Action of Jcbttce Without Jubibdiotion Void— Cebtiorari. If a judgment 
be rendered by a justice of the peace in a case in which he has acquired no 
jurisdiction, his action is void ; and, where there is no other plain, speedy 
and adequate remedy, it will be annulled on certiorari. Boy v. WM^ordt 
370. 

Habeas Corpus— GoMMrrifBNT bt Juoticb of the Peace. See Habeas 

GOSFUB, 1. 

LAND. 

PsAcncB IN Cases of CoMTEerr for Public Land. See New Trial, 3. 

Occasional Acts of Ownership not Actual, Bona Fide Possession. See 

PoeSBSSION, 1. 

FoBOiBLB Possession — No Inference of Holdino as Tenant in Common 
WITH Person Ousted. See Possession, 2. 

OccuPAnoiN OF Timber Land. See Possession, 3. 

Improvements in Good Fatth as Set-Off to Rmntb and Pbofitb. See 
Sit-Off. 

LAEOENT. 

1. No Larceny wtthout Act as well as Intent. Mere possession of another's 
property, with intent to steal it, is no larceny, until intent is ripened into 
act. suae V. Newman^ 48. 

2. Distinct Larcenies at Same Time and Place. The stealing of the property 
of different persons at the same time and place and by the same act, may 
be prosecuted at the pleasure of the government as one offense or as several 
distinct offenses. StaU v. Lambert, 321. 

Labobnt of Pbopbrtt Stolen' in and Bro0oht from Another Staik- 
See Criminal Law, 3, 4 
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LEGISLATURE. 

GONSTBUCriON OF STATUTES EXCLOSIYBLT A JUDICIAL PoWER. See JUBIS- 
DICTION, 1. 

Leqislatite Gosteol otes Revenues to be Raised. See Taxes, 4. 



LIMITATIONS. 

1. Statute of Limitations— Action on Mortgage where Remedy on Debt 
Barbed. Where mouey is loaned without note or writing and a mortgage 
is given to seoare its repayment, though the statute* of limitations may run 
against an action on the debt in two years, it does not run against a fore- 
closure of the mortgage in less than four years. OooJoea v. OuJbertacn, 199. 

2. Statute of LmrrATioNS as to Miming Claims. The act of congress of 1872, 
in relation to the location of mining claims and the determination of the 
right thereto in case of conflict (IT. S. Stats. 1872, 91, Sec. 7), does not pre- 
vent the application of the state statute of limitations : on the contrary, an 
actual, exclusive and uninterrupted adverse possession for the statutory 
period constitutes a complete bar. The 420 if. Cb. v. BuUUm M. Go,, 240. 

S. Pendemct of Ejectment dobs not Estop Plaintiff from Claiming Advebsb 
Possession. The pendency of a suit to recover possession of real estate 
does not estop the plaintiff, in case of a suit subsequently commenced 
against himself, from setting up the statute of limitations and claiming 
rights and privileges under it. The 420 if. Co. v. Bumon M. Co,, 240. 



LIQUOR. 
Intozication of Jubob Avoids Vebdict. See Verdict, 3. 

LOTTERY. 

1. Gift Concebt Act Uncoxstftutional. The act of March 3, 1861, to aid the 
Nevada Benevolent Association in providing means to erect an insane 
asylum (Stats. 1871, 110,) in so far as it authorized a lottery or allowed the 
sale of lottery tickets in this State, was unconstitutional. £e Parte Blan- 
chard, 101. 

2. Lotteries Public Nuisances. The English statute of 10 and 11 W. m, c. 17, 
declaring lotteries to be public nuisances, constitutes a part of the common 
law of the United States) and was so understood by the framers of our cot 

29 



Digitized by 



Google 



434 INDEX. 

« : 

stitutioQ when they provided that ** no lottery ahall be aathorized by this 
State." Ik Parte BUmchard, 101. 

3. Gm CoNCEBT Tickets Lottbbt Tickets. Where a person was convicted of 
selling lottery tickets contrary to the act of March 7, 1873, prohibiting lot- 
teries (Stats. 1873, 186); and the fact appeared to be that he had sold ticlsets 
to a gift concert ander the act of Ma)*cb 3, 1871, in aid of the Nevada Benev- 
olent Association (Stats. 1871, 110) : Ht\d, on habeas corpus, that the act of 
1871, being unconstitutional as sanctioning a lottery, afforded no protection. 
M Parte Blanchard, 101. 

MANDAMUS. 

Mandamtb Impbopeb whebe Ejectment Affobdb Fuix Rbkcdt. In a case 
where ejectment affords a plain, speedy and adequate remedy, as where 
county commissioners desire to eject a county officer from a room in the 
court bouse, mandamus can not be maintained. Washoe County Chmmis- 
missioners v. Halchf 357. 

MABKS AND BBANDS. 

Pbovision Reultiko to Killino of Stock in Marks and Brands Statute 
UNCONSTrrunoNAL. The provision in relation to the unlawful killing of 
stock and making it a felony, contained in the statute regulating marks and 
brands (Stats. 1873, 99, Sec. 10,) bears no proper relation to the subject of 
the statute as expressed in the title, and is therefore unconstitutional, ^ate 
V. Silver, 227. 

MINES. 

Acts of CoNOBissa Relating to Mining Claims — Jubibdiction of State 
Courts. The object of the acts of congress of July 26, 1868, July 9, 1870, 
and May 10. 1872, in relation to the location of mining claims, was not to 
confer any additional jurisdiction upon the state courts, but to require par- 
ties protesting against the issuance of a patent to try the right of possession 
and have the controversy determined in the state courts by the same rules, 
and governed by the same principles, and controlled by the same statutes, 
that apply in other cases. The 420 If. Cb. v. BiUlion J£ Co,, 240.. 

Due Bills Signed bt Sufbrintendbsit of Mining Comfant. See Agency, 1. 

BtmLaws of Mining Company, Adoption by Long Use. See Cobpora- 

TIONS, 2. 

Mining Company Elections* See Corfobations, 3, 4. 
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Statute of Limitations as to Mining Claims. See Limitations, 2. 
Stock in Caufobnia Mining Company, Not Negotiable. See Stock. 

MOBTGAGE. 

1. Mortgagee in Possession to Account for Rents and Profits. Where the 
circumataaces show that a person in possession of real estate under a deed 
absolute on its face holds it in fact only as security for a debt, he will be 
compelled to account for the rents and profits. Cookts v. QuJbertson^ 199. 

2. Improvements bt Mortgagee in Possession. A mortgagee in possession is 
entitled to allowance for necessary and proper repairs, but he will not be 
credited with costly improvements, though the value of the estate be 
increased thereby, unless made with the mortgagor's consent. Cookts v. 
CSdhertscn, 199. 

Statute op Limitations^-Aotion on Mortgage where Remedy on Debt 
Barred. See Limitations, 1. 

MOTION. 
Motion to Dissolve Injunohon. See Injunction, 1, 2. • 

MTJRDEB. 

1. Jcstipication op Homicide— When "Unavoidable Necessity" Required. 
Where In case of a homicide, claimed to have been committed in self- 
defense, the court charged that " To justify the homicide it must appear 
there was an unavoidable necessity :" Edd^ that this was very different from 
the language of the statute that ''Justifiable homicide may also consist in 
unavoidable necessity " (Crim. Pr. Act, Sec. 29) and a perversion of its sense. 
8taU V. FerffVLstm^ 106. 

2. Murder— Physical Dibabilitt of Accused. Where in a murder case de- 
fendant asked an instruction that ''If defendant was, at the time of the 
alleged homicide, laboring under great physical disability, 8uc)i as to ren 
der him unable to cope with deceased in a fight where weapons were not 
used, the defendant had a right to use any means in bis power to protect 
himself if attacked :" Hddj clearly wrong, as it would give a person when 
attacked the right to take the life of his assailant, without reference to the 
fact whether or not the circumstances of the assault were sufficient to excite 
the fears of a reasonable person that he was In danger of his life or of 
receiving great bodily harm. SUxU v. Fh'guson, 106. 
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3. Whbn Homicidb Jdstifiablb— Self-Defensb. In order to justify a homi- 
cide, claimed to have been committed in self-defense, it must appear that to 
defendant's comprehension, as a reasonable man, he was actnallj in danger 
of his life or of great bodily harm, and that to avoid such danger it was 
absolutely necessary for him to take the life of deceased. istaU ▼. Ferguscm 
106. 

4. Mere Threats wtll not Justift Homictde. Mere threats, unaccompanied 
by some demonstration of hostility, from which the accused might reason- 
ably infer the intention of their execution by deceased, will not justify 
homicide. 8taU v. SteioaH, 120. 

5. Murdeb— Proof bt Experts of Mobtal Character of Wound not Indis- 
pensablb. In a murder case, when the proof was that deceased was a 
strong and apparently healthy man ; that he was wounded by a pistol shot 
fired by defendant ; that he immediately took to his bed ; suffered intensely 
for two days and then died ; and it was objected there was no proof by 
experts that the wound was dangerous or mortal or caused the death: 
Heldj that the evidence of experts was not indispensable and that the proof 
as it stood was sufficient to go to the jury and, in the absence of showing to 
the contrary, justified a verdict against defendant. State v. Murphy, 39i. 

Cbimbs Act, Sec. 26, as an Instruction. See Charob, 8. 

Assault with Intent to Commtf Mubdbb. See Criminal Law, 1. 

Mubdeb— When Thbbats Available in Defbnbb. See Criminal Law, 
5,6. 

TiMB fob " Ibrbsistiblb Passion " to Cool. See Criminal Law, 7. 

Question of Justifiablb Homicide. See Cbiminal Law, 9, 10. 

The Law of Sbli^Defensb. See Criminal Law, 12. 

FixiNo Time of Execction not Part of Judgment in Capital Case. See 
Criminal Law, 17. 

Meaning of '^Mauce Afobethought." See Definitions, 1. 
Dting Declabations, What abe Admibsibue. See Evidence, 12, 13, 14. 
Murder— SuFFidKNCT of Indictment. See Indictment, 1. 
Presumption fbom Use of Deadly Weapon. See Pbebumfhon, I. 
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NEGLIGENCE. 

1. Question of Negltqbnce — Relevancy of EvroENCE of Subsequent Nbgu- 

OENCB. In an action against a railroad company for negligently setting fire 
to cord-wood by coals dropped or sparks emitted from a locomotive, a 
witness was allowed to testify that a few weeks after the fire complained of 
another fire was caused on the same road by coals dropped from another 
engine of the same company : Held, competent evidence. Longabaugh v. 
Virginia CUy and T, B. R. Co., 271. 

2. Negligxncb of Bailboad in Caubtng Firs in Wood- Yard, What. In an 

action against a /ailroad for setting fire by its locomotive to plaintiff's 
wood yard, the court charged the jury that if they believed that a locomo- 
tive, if properly constmcted and skillfully managed, would not set fire to 
wood piled on the side of the track ; and if they further believed that the 
plaintiff's wood was destroyed by fire or sparks from defendant's engine, 
without plaintiff's fault, they should find for plaintiff: Heldf no error. 
Longabaugh v. Virginia CUy and T R. R. Co., 271. 

3. Use of Dangerous AGENTS>-CAJtE in Proportion to Dangeb. As a person 
employing a dangerous agent is obliged to use care in proportion to the 
danger of such agent, a railroad is required to use a greater amount of care 
where proper^ near its track is from its nature more likely to be destroyed. 
Longabaugh v. Virginia City and T. R. R, Co., 27i. 

4. What Contributory Negligence of Plaintiff will Relieve Defendant. 
The rule of law, which releases a defendant from responsibility for damages 
caused by his negligence when there is contributory negligence on the part 
of the plaintiff, is limited to cases where the act or omission of plaintiff was 
the proximate cause of the injury. Longabaugh v. Virginia CUy and T, R, R. 
Co., 271. 

6. Right to Use Destbucttvb Agent to bb " Carefully Limited." Where, in 
an action against a railroad company for damages occasioned by setting 
fire to a wood-yard, the court instructed the jury that the exercise, employ- 
ment and use by the railroad of the dangerous and destructive element of 
fire, to which it had a right, should be carefully limited with just regard to 
the rights of others : Held, no error. Longabaugh v. Virginia CUy and T 
R. R. Co., 271. 

** Immediate" and '*Proximatb" Causb the Samb. See DEFiNinoKg, 2. 

Railroad Bound to Use Best Enowit AFFLtANCSs to Prevent Injuby. 
See Railboad, 2, 4. 



Digitized by 



Google 



438 INDEX. 



NEW TKIAL. 

1. No New Trial for Inbufpicibxct when Evidkncb not all bepobe Court. 
Orders denying motions for new trial on the ground of insufBciencj of evi- 
dence, made upon statements failing to expressly show that all the evidence 
was before the court, have been uniformly affirmed. Libby v. DaUon, 23. 

2. New Trial fob Insufficiency. Granted on Defectivb Statement, will bb 
Rbybrsed. When the statement upon motion for new trial is the only state- 
ment used on appeal, the appellate court stands on the same plane as the 
court below in reviewing the evidence ; and if, in a case where the state- 
ment fails to show that it contains all the evidence, a new trial has been 
granted on the ground of insufficiency of evidence, it will be reversed. 
Libby v. DaUon, 23. 

3. Practice tn Cases of Contest fob Public Land. Cases of contest for public 
land nnder the act of March 4, 1871, being governed by the provisions of 
the Practice Act so far as applicable (Stats. 1871, 135, Sec. 12), a statement 
on motion for new trial in such case, which contains no specifications of 
error, is insufficient. Neil v. Wyntcoop, 46. 

4. Weight of Evidencb on Motion fob New Trial and on Appeal. A nisi 
prius court ought not to grant a new trial, where there is conflicting evi- 
dence, except the weight of evidence clearly preponderates against the 
verdict; but when such court does grant a new trial, the appellate court 
will not interfere unless the weight of evidence clearly preponderates against 
the ruling of the court Treadtoay v. Wilder j 67. 

6. Identification op Affidavits Used on Motion for New Trial. To entitle 
affidavits, used on motion for new trial, to be considered on appeal in the 
Supreme Court, they must be identified by indorsement of the judge or 
clerk, made "at the time" of use; and a certificate, made after appeal 
taken, will not avail. Dean v. Prilchard, 232. 

6. New Trial Order Reversed, If not Suppobtbd. On appeal from an order 
granting a new trial, if the affidavits upon which it was granted are not 
identified so as to entitle them to be considered, the order, having no found- 
ation, will be reversed. Dean v. Friichard, 232. 

7. Notice of Motion fob New Tbial, without Spbcifyino Gbocnds, Insuf- 
ficient. A notice of motion for new trial, which fails to designate the 
grounds upon which the motion will be made, is insufficient Sired v. 
Lemon MIU and AL Co., 251. 
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8. DEFKcnvE Notice por New Trial not Helped by Statement. The lan- 
guage of section 197 of the Practice Act, requiriog a notice of motion for 
new trial to " designate generally the grounds upon which the motion will 
be made/' is clear, plain and explicit; and a disregard of it is not helped 
out b J designating the grounds in the statement. Stre^y. Lemon MiU and 
Jf. Co., 251. 

Criminal Law— Appeal from New Trul Order Too Late after Appeal 
FROM Judgment Disposed of. See Appeal, 4. 

Findings, When Attaceable as Agatmst Evidencb. See Findings, 1. 

New Trial Statement Cannot be Cebtihed After Appeal. See State- 
ment, 2. 

New Trial Statement for Insufficiency of Evidence shouij) Show All 
the Evidence. See Statement, 3. 



NOTES. 

Due Bilu Signed by Superintendent op Mining Company. See Agency, 1. 

Taking Note in Name of Firm for Individual Debt with full Knowl- 
edge. See Partnership, 2. 

NOTICE. 

Irrbgulabtty iw Appointment of Guardian— Want of Notice to Friends. 
See Guardianship, 1. 

Notice of Motion for New Trul, Stithout Specifying Grounds, Insuf- 
ficient. See New Trial, 7, 8. 

NUISANCE. 
Lotteries Public Nuisances. See Lottery, 2. 

OFFICES AND OFFICEBS. 

1. Officer " De Facto," What. An oflBcer de fado is one who has the repu- 
tation of being the officer he assumes to be, who has the apparent right 
and performs the duties of the office under claim and color of right and yet 
is not a good officer in point of law. 8iaie «x rd. Corty v. Owriia^ 325. 
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2. Object of Scstainino Acrre of Offiobr "Db Facto." The principle of 
BUBtainlDg the acts of an officer de fado is designed as a shield for the 
protection of the public and of third persons, who are not cognizant of 
the facts nor bound by any rule of law to inquire into the title by which 
he exercises the office. Stale ex reL Oorey t. Cariis, 325. 

3. Limitation ov PsmoiPLE Sustainino Acts of Offices " Db Facto." The 
principle of sustainiDg the acts of a person acting as an officer as those of 
an officer de fado ought not to be extended to cases where the rights of 
the public are not afifected nor where all the parties interested have knowl- 
edge that the person pretending to be an officer is not an officer de jiare, 
8taU ex rd, Corey y. Curtis, 325. 

4. Officeb " Db Facto " as Distinouishbd fbom Usubpeb. In order to make a 
pesson an officer de fado he should in some way have been put into the 
office and have secured such a holdiog thereof as to be considered in peace- 
able possession and actually exercising the functions of an officer; an 
intrusion by force is not sufficient. SUjAa ex rel. Corey v. Curtis^ 325. 

Election of Mining Gomfant Tbusteb a Cobpobatb Act. See Gobfoba- 

TIONS, 3. 

PARTIES. 

Partt to AcnoN Oannot be Ohanoed bt Aicendmbnt. See Amendment. 

MUTUAUTT between PARTIES TO GoNTBACT. See GoXTBACT, 2. 

SmNO THE Wbono Gokpobation— Amendment not Allowed. See,PLBAD- 

. INQ, 7. 

PARTNERSHIP. 

1. Use bt Paetnebship or Property of One Pabtneb. In a suit against 
two of three copartners on notes given by the third in the firm name to : 
the purchase by him of a store-house, where the plaintiff was allowed to 
show that the store was afterwards used by the copartnership : Mdd, that 
defendants had the right to show that they allowed their copartner rent 
for it Davis ▼. Cook, I3i. 

2. TAxma Note in Name of Fibm fob Individual Debt with ruix Enowledob. 
If one of several partners give a note in the name of the 6rm for his indi- 
vidual indebtedness, and the payee has full knowledge thereof, the loss or 
disadvantage resulting to the payee does not constitute a sufficient consider- 
ation to maintain an action against the other partnera. Davis v. Cook, 134. 
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PAYMENT. 

Tax Suit— Evasiyb Answer or Patmbnt. See Plbadixo, 2. 

Taxes— Rbcbift fob Less Amoumt not Eyidenoe of Pathxnt in Full. 
See Taxes, 1. 

Waiteb of Tort by Aoceftiko Monet Paid XJndeb Supposition of Waitbe. 
See Waives. 

PliEADING. 

1. " No Visible Pbopertt" not Equiyalent to "No Pbopebtt." An avennent 
that a person " has no visible property exempt from execution " is nol equiv- 
alent to an averment that he is insolvent or unable to respond In damages. 
Connery v. Swift, 39. 

2. Tax Suit— Evasive Anbwbr op Payment. In a suit to recover a certain 
amount of delinquent taxes, where defendant pleaded that he had paid 
plaintifT a certain less sum and that plaintiff had accepted and received the 
same in full satisfaction and discharge: Hdd, that the pleading did not 
amount to an answer that the taxes had been paid or constitute a defense to 
the action, 8kUe v. Central Pacific B. B, Go,, 79. 

3. Plbadino of Facts in Action to Quiet Trru. In a complaint to quiet title 
it is not correct pleading to merely allege in general terms an adverse 
claim by defendant, its invalidity and that it is prejudicial to plaintiff, as 
that is a pleading of conclusions and not of facts ; but such a complaint, 
though defective, is sufficient, in the absence of a demurrer, as an attempt 
to state a cause of action. Blasdd v. WUliams, 161. 

4. Pleading a Conolusion of Law. An averment that certain parties became 
subscribers to the capital stock of a corporation by signing and delivering 
an agreement among themselves is not a statement of any fact, but of a 
mere conclusion of law. Wheeler v. Floral MiU and M. Co., 254. 

6. Fact not Pbopebly Pleaded not Properly Found. Where In a suit to 
foreclose a mechanic's lien in* which defendant claimed a set-off, the 
court found as a fact that the claim was " a proper matter of offset,'' but 
there were no proper averments in the answer upon which to base such 
finding : Htld, that the fact was not properly found. Wheder v. Floral MUl 
and 2L Co,, 254. 

39 
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6. CONSTBUCTION OF PlEADTNG — ALLEGATION OF PLACB OF CORPORITIOX. An 

allegation that defendant "is a corporation duly- organized and doing busi- 
ness as such in the State of Nevada " is equivalent to an avem^nt that such 
defendant is a corporation duly organized in the State of Nevada. LiUU v. 
Virginia and G, K TT. Co., 317. 

7. Suing thk Wrong Gorpobation — Amendment not Allowed. Where a sait 
was intended to be commenced against, and the summons was served upon, 
a California corporation ; but the complaint alleged a Nevada corporation ; 
and there happened to be a Nevada corporation of the same name which 
appeared and answered : JSdd^ that plaintiff had no right to amend by adding 
the words '* of the state of California " to the name of defendant, as the 
effect would be to change the par^y defendant' LUtU v. Virginia and G, 
K W. Co., 317. 

8. Admission bt Pleading— Setting Up of Counteb Claim. Where, in an 
action for goods sold and delivered, the answer admitted the receipt of the 
goods; did not deny their value and that no part of it had been paid; but 
denied all indebtedness and set up a counter claim arising out of the same 
transaction : Held, an admission of the plaintiff's claim as set forth in the 
complaint, subject to the counter claim. Skinker v. CUde, 342. 

9. Descbiftion of PROPEBrr in Replevin. In replevin the description of the 
property must be so clear that an officer can identify it Buckley v. 
Buddey, 373. 

Motion to Dissolve Injunction on Complaint and Answer. See Injunc- 
tion, 2. 

InTKBEEPT on BAIiAKCE OF ACCOUNT — BaLAHCB ASCERTAINED BT PUCADOtO. 

See Intkbbst. 

POSSESSION. 

1. Occasional Acts of Ownership not Actuai., Bona Fide Pobsbssiun. Where 
plaintiff^s grantor posted notice upon a tract of sixty acres of public land, 
stating that he claimed it ; had it surveyed the next spring ; cut hay from 
it in the summer, and while so doing put up a brush and canvas shanty for 
occupation, which he afterwards tore down, removing the canvas ; and then 
sold to plaintiff, who in the fall burned the stubble ; spent six weeks on the 
land the next summer ; cut the hay ; made twenty rods of fencing on one 
side ) built a small cabin ; ran three ditches with a plow ; then left, and 
did not return till fall, when he was there again for a few days, burning the 
stubble ; and there was nothing to designate the boundaries of the tract : 
Sddf insufficient showing to maintain ejectment Krqft v. Carlov), 20. 
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2. FoBCiBXiB Possession — No Inferencx of HoiiDmo as TEXAirr in Common 
WITH Person Ousted. Where a person, who had brought a suit in ejectment 
for a mining claim, afterwards forcibly ousted defendant and thencefor- 
ward held actual and exclusive possession : EM, in a subsequent suit by 
the party ousted, that it was not to be inferred that the party ousting did 
not hold such possession adversely to the party ousted. Tha 420 if. Co. y. 
JBu/Zion M. Co., 240. 

3. Occupation of Timber Land. Where, in a suit for trespass in cutting and 
removing timber, the court charged that by the term occupancy of timber 
land was meant a subjection of the same to will and dominion and a.use of 
the same for the purpose for which it was located and not a mere residence 
thereon, and that if plaintiff did not so use and occupy the land the verdict 
should be for defendant : Hddy clearly erroneous under the circumstances, 
as ignoring rights derived from grantors. Eureka Mining and 8, Co. v. 
Way, 349. 

Transfer of Eights to Use Timber Land. See Deed. 

Pendency op Ejectment Does not Estop Plaintiff from CLADUNa 
Adverse Possession. See Limitations, 3. 

Possession Base of AcnoN to Quiet Tnxs. See Peacticb Act. 
Possession Under Congressional Town-Site Act. See Town-Site. 



PRACTICE. 

1. Long EsTiBi.TSHBD Rule of Practicb — Stare Decisis. A rule of practice, 
long established and repeatedly sanctioned, will be adhered to, though it 
originated in error. IMyy v. DaUon, 23. 

2. Admission of Value op Goods Sold and Delfvered— Drayage Items. 
Where, in an action for goods sold and delivered, there was no denial of their 
receipt and value ; and on the trial an open account of them, including 
charges for drayage, was offered and received in evidence without objec- 
tion : Held, that defendant could not afterwards object to the items for 
drayage. Skinker v. Clute, 342. 

Requirements op ApFiPAvrr on Information and Belief to Establish a 
Fact. See Affidavit, 1. 

Party to Action Cannot be Changed by Amendment. See Amendment. 

Appellant must Show Injury. See Appbai<, 2. 
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What Objections not Ayailablx ok Affbal if not Tauek BhiOW. See 
Afpkal, 3. 

Cbdunal Law— Appeal fhoic New Tbial Order Too Late after Affeai. 
from Jddgicemt Disposed of. See Appeal, 4. 

Instruction must be Applicable to Case. See Charge, 7. 

Grantiko or Refusino Contimuanoe Matter of Discretion. See Con- 
tinuance. 

Criminal Law— Departure from Order of Proof— DiscRsnoN. See 
Criminal Law, 8. 

Criminal Law— Practice on REFusiNa £NSTBUcno»i Auieaot Gm». See 
Criminal Law, 1L 

Arguments, Where Case Submitted on Other Side. See Crdonaxi 
Law, 13. 

Criminal Law— Supplttng Proof of Venue after Prosecution Resiv. 
See Criminal Law, 22. 

Remedy in Equttt to Set Aside Void Judgment. See Equitt, 1, 2. 

Exclusion of Evidence Afterwards Admitted. See Evidekce, 6. 

Objections to Evidence should State Point of Exception. See Evi- 

• DENCE, 15. 

No Error in Admission of Unprejudicial Tebtimont, though Irrelevant. 
See Evidence, 16. 

Findings, when Attackable as Against Evn>E.\CE. See Findings, 1. 

Right to TRAvrRSE Challenge to Grand Juror after Waiver of Tra- 
verse. See Grand Jurt, 2. 

Injunction, when to be Dissolved— Denial of Equtties. See Injunc- 
tion, 1, 2. 

Separation of Jury Without Objechon. See JuRisDicrioN, 1. 

Mandamus Improper where Ejectment Affords Full Remedy. See 
Mandamus. 

PRAonoE AS to New Trials. See New Trial» 1-8. 
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Ubx bt Paxxnsbship of Pbofkbtt or Oni Pabtmeb. See Partnkb- 

8HIP, 1. 

Sunvo THE Wroho CoBFoiUTioH—AiaNDiaiiT NOT Allowed. See Plbad- 
jsa, 7. « 

In Action to Qhtxt Txtub PLiiaTinr must Show Adymbss Gladl See 
QmsTiKa TnuB, 2. 

Nhw Tbtai. Stateiont Cannot be Gebtified Afteb Appeal. See State- 
ment, 2. 

Asbionnent op Ebrobs ucgr Speght Pabticdlab Ebbobs. See Statb- 

XEKT, 4. 

Impeachment op Verdict bt Jubob. See Yebdict, 1. 



PRACTICE ACT. 

Pbacttce Act, Seg 256. The posseBsion of real property is the base upon 
which an action to qniet title under section 25(» of the Practice Act is 
founded ; but it cannot be said that an admission or proof of the mere fact 
which gives the right of action, establishes prima Jo^ the cause of action. 
mjodA y. WmoM, 161. 

Section 1S3— Peribhablb Propebtt, What. See Attachment, 1. 

Section 131— Obdeb on Pbogbedings Aoaiket Gabnishee not Retixwa- 
BLE ON Certiorarl See Attachment, 2. 

Sections SO and 511-^dbibdiotion or Justices. See Jcbibdiction, 7. 



PRESUMPTIONS. 

Presumption prom Use op Deadly Weapon. When a person uses a deadly 
weapon upon the person of another in a manner likely to produce death> 
the law presumes an intent to commit murder — as distinguished firom 
what he may have actually accomplished— unless facts are shown sufficient 
to excuse, mitigate, or justify the act. 8iaU ▼. Ktiihy 15. 

GbDCTNAL APPEAIiS — PBE8UMPTIQN8 IN FaYOE OP INSTRUCTION. See 

Charge, I. 
CHABOiNa Ddtebent Watb— Pbbbumptionb. See CHAsaB, 2. 
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By-Laws of Mining Company, Adoption by Long Use. See Cobpo&a- 
TIONS, 2. 

Gbimtnal Law — Depastubb feom Obdeb op Pboop — Discretiox. See 
Griminaii Law, 8. 

Fnus Along Line of Railroad — Presumptions. See Evidence, 9. 

Befdbaii to Appoint Guardian — Presumption in Absence or Evidence. 
See GuABDiANSHip, 2. 

Weight of Evidence on Motion fob New Tbial and on Appeai.. See 
New Tbul, 4. 

FoBCiBLB Possession — No Infebence of Hou>ing as Tenant in Common 
with Pebson Ousted. See Possession, 2. 

Pbbsumption when New Tbtal Statement Does Not Show all the Evi- 
dence. See Statement, 1. 



QUIETING TITLE. 

1. Action to Quiet Title — Prima Facte Case fob Platntifp — Burden op 
Pboof. In an action to quiet title under section 256 of the Practice Act, 
where the allegations of the complaint, except that of adverse claim, are 
denied, mere proof of possession or title with possession does not make out 
aprima faci» case or throw the burden of proof on defendant to produce his 
claim ; and a judgment for plaintiff in such case, with no evidence of the fact 
of an adverse claim by defendant, is erroneous. Blasdd v. WUliams, 161. 

2. In Action to Quiet Title Pluntiff Must Show Advebse Claim. In an 
action to quiet title the plaintiff is as in other cases the actor ; and, as the 
cause of action is the assertion by defendant of a claim to his prejudice, it 
devolves upon him to show such assertion of claim and that it is prejudicial 
to him, before the defendant can be called upon to move. Blasdd r 
Waiiams, 161. 

PziBjtDiNG OF Facts in AcnoN to Quiet TrruE. See Pleading, S. 
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RAILROADS. 

1. FiBBS Caused bt Locomotives— Relevancy of Evidehcb op Previous Fibes. 
In a suit against a railroad company for damages occasioned by setting 
fire to cord-wood by one of its locomotives: Held, that testimony of 
previous fires in the same place caused by coals dropped from defend- 
ant's locomotives, and also of the emission at the same place of sparks of 
snflBcient size to set fire to cord-wood, was admissible. Longabaugh v. Vvr- 
ginia CUy and T. R. B. Cb., 271. 

2. Railboad Bound to use Best Known Appltanceb to Prevent Injur r. A 
railroad company is obliged to employ the best known appliances to pre- 
vent injury to others from fire ; aad the failure to do so is want of ordinary 
care and prudence. Iiongabaugh v. Virginia Giy and T. R. R, Co., 271. 

3. Limit to Rioht of Railboad to EMrr Spares. A railroad company has 
authority to run a locomotive propelled by steam and as a necessary conse- 
quence to emit sparks of fire ; but ii has no right to carelessly emit sparks 
in such a manner as to set fire to property along the line of its road. 
Longabaugh v. Virginia Giy <md T, B. R. Co., 271. 

4. RArLROADSPABE-OrrcHEBS—HowFABNBwAppiJANCEsNBOEasART. Though 
a railroad company must use the best appliances to prevent the scattering 
of fire, such appliances ate not required to the extent of materially impairing 
the reasonable use of a locomotive engine. Longabaugh v. Virginia CUy 
and T. R. R. Co,, 271. 

5. Railroad to Keep its Track Cleab and Prevent Escape of Fire. A rail- 
road company must be diligent in keeping its track clear of such combustible 
matter as is liable to be easily ignited, and especially diligent to prevent 
the escape of fire when in the immediate neighborhood of combustible 
property. Longabaugh v. Virgima CUy and T. R. R. Co., 271. 

Fire Alono Line of Railroad— Presumptions— Bcbdbn of Pboof. See 
Evidence, 9, 10. 

Question or Neoligenob bt Railboad. See NEOiiiOENCB, 1, 2, 3, 5. 



RECEIPT. 

Taxes — Receipt vor Less Amount not Evidence of Payment in Full. 
See Taxes, 1. 
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EECOaNIZANCE. 

1. Rboogkizancb— " Briefly Stattno Nature of Otfensb.^' A recognizance 
whicb gives the name of the offense for which the priocipal is held, suffi- 
ciently complies with the statutory provision (Grim. Pr. Act, Sec 405,) of 
** briefly stating the nature of the offense." Slate v. JBire^tm, 95. 

2. Reooonizances not in Statttobt Foril It seems that a feilnre to follow 
the statutory form in giving a recognizance would not, if the obligation were 
in other respects plain, release the obligors firom their liability. &aU t. 
JBirchm, 95. 

RxoooNizANCBs AND GoMMiniKirrs, Rules of Construction Differsxt. See 
Construction, 1. 

BENTS AND PEOFTTS. 

Impboyehents in Good FArrH as Set-Oft to Rente and PBonxs. See 
SbtOff. 

REPLEVIN. 

1. Refleyiv or Goods in Hands of PLAnnrFr nr Other Rbpletin. Where 
personal property in the hands of the plaii^tiff in a suit of claim and deliv- 
ery is claimed by a third person, the latter is not obliged to intervene in 
the pending action, bet may institute an original action of claim and de- 
livery. JBuMey y. JBuddty, 373. 

2. When Replbtin Lies. As a general principle the owner of a chattel may 
take it by replevia Arom any person whose possession is unlawful, unless it 
Is in the custody of the law, or unless it has been taken by replevin from 
him by the party in possession. Buckley v. Buckley, 373. 

Extent or Reootbbt in Rbpletin. See Chaboe, 8. 

Heasdbb or Daicages in Reflbyin. See Damages, 2. 

DESGRipnoN or Pbopebtt in Replbtin. See Pleading, 9. 

BOADS. • 

* 1. Road Tax of 1873 UNOONSTrrunoNAL. The highway act of 1873. in so ftf 
as it provides for a road tax upon individuals, (Gomp. Laws, 3927) is 
obnoxious to the constitutional provision relating to poll-taxes, (Const Art* 
H, Sec. 7) and is Toid. EoshU t. WaOs, 387. 
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2. Road Sbrtigs a Tax. The levy of eerrice upon an individual for road 
pnrpoaes is an emanation from the taxing power. EdsaeU y, WaUtf 387. 

Road Tax of 1873 a Poll Tax. See Taxes, 5. 

SENTENCE. 

Csohnal Law— Ungebtaiktt m 8bntsn(». See Cbtxihal Law, 2. 

Fixixo Tins OF ExKconoN xor Part of Jodomsnt in Capital Casi. See 
GBiMiDiAL Law, 17. 

Void Judomkn-t Void Ab Initio. See Jodoment, 1. 
SEBYICE. 

ArFfDATIT FOB PUBLICATION OF SUMlf02SS. See AFFIDAYrr, 2. 

JUBIBDIOnON OF JuSTICXB— PBACnCB ACI, SlOTIOXS 611 AKD 30. SOO 
JURIBDICnuN,.7. 

JCBISDICTTON OF JumCB OTBB NON-RlSIDENTB. See JCBnCI OF THB 
PXACB, 3. 

SET-OFF. 

iMpROTcaRNTB IN GooD Faith IB Sbt-Off TO Rbtctb AND PROFITS. If bene- 
ficial improyements are made by a person in good faith under the belief 
of absolute ownership, their value will be allowed him, on an accounting 
between him and the true owner for rents and profits. Cboftes v. OuJbeH- 
ion, 199. 

Sbt-Off' not Pbofbr&t Plbaded not Pbofbblt Founi>. See Plead- 

DCO, 6. 

Abmibsion bt Plbaddso— SBTriNO Up of Counter Cladl See Plba]>- 
ixfo, 8. 

SHEBIFF. 

Sheriff Mubt Prebkbyb Attached Pbopebtt.— When a sheriff attaches 
personal property he is not allowed, under the statute, to consider the 
element of expense in its preservation or keeping, but is bound to have it 
ready to be disposed of according to the judgment, unless compelled to 
sell on account of its being perishable; and it is no excuse for a failure to 
have it so ready that the best interests of the parties were subserved by a 
■ale. Ikwman v. Kane, 234. 
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Wbongful Si^LB of Psopertt Attachsd— Time of Coittkbsion— Meabubb 
OF Damaobs. See GoNYKRSioir. 



STATEMENT. 

1. New Tbtal Statement Shoci.d Affirmativelt show all the Evidence. 
Where the statement on motion for new trial do^ not affirmatively appear 
to contain all the evidence, the existence of other evidence will be assumed. 
Libby v. DaUon, 23. 

2. New Trt\l Statement Cannot be CERnpiED Afteb Appeal. After a 
motion for a new trial on a statement, which is neither aficreed to, allowed 
or certified, has been decided and an appeal taken, the cgiurt below has no 
authority to add a certificate ; and a motion in the Supreme Court for leave 
to add such certificate will be denied. Lambarih v. DaUon, 64. 

3. New Trial Statement for Inscfficienct or Evidence Should Show All 
the Evidence. On appeal from an order overruling a motion for new trial, 
based upon alleged insufficiency of the evidence to justify the verdict, the 
the statement will not be (Considered unless it affirmatively shows that it 
contains all the material evidence produced at the tria}. Sherman v. ShaWf 
148. 

4. Assignment of Errors Must Spbctft Partiouiab Ebbors. An assign- 
ment of " errors of the court in admitting the testimony excepted to by the 
defendant," as contained in the statement^ is entirely too generaL ^lerman 
V. Shaw, 148. 

Objections to RoLrsos at Trial to be Assigned as Erbobs. See Ap- 
peal, 1. 

New Trial for Ixsupfibnct Granted on Dbpectivb Statement, will bb 
Reversed. See New Trial, 2. 

Pbactice m Cases of Contest for Public Land. See New Trial, 3. 

Defective Notice fob New Trial not Helped Out bt Statement. See 
New Trial, 8. 



STATUTES. 

1. Laws " Reoutatino Cocntt Bustn^bss." A statute presoribing the manner in 
which the payment of the indebtedness of a county shall be conduoted ia a 
law regulating county business. Toungs v. HaUf 212. 
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2. Spsciai^ Statutes as Oppobbd to Public or Gekkral. The words "publio 
or general " on the one hand^ and " priyate or special '' on the other, as ap- 
plied to statutes, are convertible terms ; so that the word <* special '' when 
used Is as much the antithesis of ** public " as it is of '* general,'' T(nmg9 
V. ffaU, 212. 

3. A Gbnebal Statute Need not be Afpltcable to all Counttes. A statute, 
to be general, must be operative alike upon all persona similarly situated ; 
but it need not be applicable to all the counties in the state. Youngs r, 
HaU, 212. 

4. EsMEBALDA CouBTT Redemptton-Fcnd Acts Genebal STATUTES. Thestatutcs 
providing for a redemption fund in Esmeralda County (Stats. 1867, 76 ; 
1869, 58) are applicable to all persons sustaining the relation of creditors 
to Esmeralda County, and are therefore general as contradistinguished from 
special laws. Youngs v. EaUf 212. 

6. DTsnycrioN BxrwEBn Local and Spbctal Statutes. A statute may be 
special and not local, or it may be local and not special. Youngs y. jEToS, 
212. 

6. LocAii Statutb, What. A local law is one relating, belonging or confined 
to a particular place as distinguished from general, personal or transitory. 
Youngs v. ffaU, 212. 

7. Esmeralda Countt Redempttox-Fumd Acts not Local Statutes. The stat- 
utes providing for a redemption fund in Esmeralda County (Stats. 1867, 76 ; 
1869, 58) as they embrace all persons holding a certain species of property 
irrespective of locality, and operate as to such property as well without as 
within Esmeralda County, are not local laws. Youngs v. EaU, 212. 

8. Statutes Chanoinq Appucation of Incoming Revbntb do not Ixpaib Obli- 
OATiON ov CoNTBAcrs. Where there were a number of warrants outstand- 
ing against a county and payable out of its " general fund,'' and certain 
new statutes were passed providing that the revenues to be collected, which 
would otherwise have gone into such fund, should constitute a *' redemp- 
tion fund " for the payment of such warrants as should be offered at the 
lowest price : He/d, that, as the holders of such outstanding warrants 
never had any security for payment except the good faith of the State, and 
as the legislature had entire control over revenues to be raised, the statutes 
in question did not impair the obligation of any contract. Youngs t. 
HaU, 212. 

9. Statute hat Embbace Matters Gbbnatn to Subject. The details of a 
statute need not be specifically stated in the title ; but matters germain to 
the subject and adapted to the accomplishment of the object in view may 
properly be included. State v. Silver, 227. 
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10. Whki Statctb Void in Past ahd Yauj> nr Past. The principle thftt an 
act may be void in part and valid in part applies only when the respecdve 
portions are wholly independent of each other. BtaU ex ret. Oorey t. Our- 
(i«, S25. 

CSBTIOBARI Aa TO PBOCKXDTir(M CITOEB ToWM GoTSBXHXNT ACT. See CsR- 
TIGRARI. 

Cxmrg Act, Sec 26, ab av Inbtructton. See Charob, 3. 

EsMBBAiiDA GouNTT Rbdbbftion-Fijxd Aci3 NOT Unoonstitutional. See 

CONSTITOTIGR, 1. 

Stattttb to Ebbracb but Okb Scbjbct. See Gonbtttdtion', 2. 
Crdiinal Pbacticb Act, Segs. 166, 604. See Conbtbuction, 1. 

COBSTRUOTION OV StATOTBB ** IN PaRI MaTEBIA." See COMSTBCCTIOW, S. 

Cbixibal Pbacticb Act, Ssa 29. See Crdcixal Law, 9. 

Gbixbs Act, Sec. 143. See Cbimqcal Law, 16. 
Compiled Laws, 2206. See GBnaxAL Law, 21. 

Gbimbs Act, Seo. 64. See Lndictxebt, 2. 

Gut Cobgxbt Act of 1871. See Jdribdiction, 1. 

CoMSTRCCTioN OF Statctbs Ezclusiyelt A Jddioial Powbb. Soo Jubibixo- 

TION, 1. 

Acts fob Rexoyal of Suits to Federal Coubtb. See JuRisDicnoH, 2, 3, 4. 

Act Establtshtng Bounds and Exexftino Jubors not UNCOHdTiTGnoxAL. 
See JuRT, 2. 

Statute of LnirrATiOMB as to Mining CxjlIms. See Ldcitationb, 2. 

Gift Concert Act. See Lottebt, 1, 2, 3. 

pBOYnioN Relatino to Killing of Stock in Marks and Brands Statutb 
Unconstitutional. See Mabeb and Bbands. 

Acts of Congress Relating to Mining Claims. See Mines. 

Acts in Relation td Contest fob Pobuo Land. See New Tbiai^ 3. 

Pbacticb Act. See Practtcb Act. 

Criminal Pbacticb Act, Ssa 405. See Reoogiuzange, 1. 

Compiled Laws, 3927— Road Tax. See Roads, 1. 
<'Lobd's Day" Act of 186L See Sdhdat Law. 
Gaming Act of 1869. See Sunday Law. 
Town Gotebn-mbnt Act of 1873. See Towns, 1, 2, 3. 
CoNOBESSioBAL TowK-SiTB AcT. See ToWK-SlTB. 
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STOCK. 

Stock in Cai^tfobkia. Hmnia CoMPAmr, Nor Nsoottablb. Under the laws 
of California the legal title to mining stock, except as between the parties, 
can be acquired only by transfer upon the books of the corporation. Bereieh 
Y. Maryty 312. 

LiABiiiiTT OF Brokeb TO Tbdb Owxir FOB Stolbn Stocx Sold. See 
Bboker. 

DA.MAOX8 FOR GoNYEBSiON OF Stock. See Damaoes, 1. 

Ueasurb OF Damaqsb FOB GoNYBRSioK OF Stogk. See Damaqbs, 2. 

SUMMONS. 

AfFTOAYIT fob PUBUCATION OF SOMXONS. ScO AfFIDATIT, 2. 

SUNDAY LAW. 

ViOLATiOK OF '* Lord's Dat " Act of 1861 — Question on Habeas Corpus. 
Where a person held in castody ooder a commitment by a justice of the 
peace for violation of the act of November 21, 1861, by gaming on Sunday 
(Stats. 1861, 39,) sued out a habeas corpus and claimed his discharge on 
the ground that the act of lb6i was virtually repealed by the act of 1869 to 
restrict gaming (Stats. 1869, 119) : Htld, that the justice had jurisdiction to 
determine the question raised ; that his judgment, though it might be erro- 
neous, was not void, and that such judgment could not be reviewed on 
habeas corpus. Ea Forte Winston, 71. 

SUBETT. 
Bbooonizakcb— *' Bbdbflt Statiko Nature of Offense.^' See Rbcock 

KIZA^CE, 1. 

Rbcogmizancbs Not nr Statdtort Form. See Rboognizancb, 2. 

TAXES. 

1. Taxes— Hbccipt fob Less Amount not Evidence of Patmbnt in Full. 
Where a corporation owing a certain amount of taxes for thrte years entered 
into a compromise with the board of county commissioners, whereby it paid 
a certain less amount and received a receipt purporting to be in full for all 
the taxes : BUd, that such receipt was not evidence of payment in full for 
the tax of any one year. State v. Central Paeifio IL K Cb., 79. 

2. Power to Reduce Taxes. The only authority giving county commissioners 
power to reduce or in any manner change taxes as assessed is vested in 
them as boards of equalization ; and when acting in that capacity they must 
comply literally with the plain provisions of the statute. Slate ▼. OaUral 
Pac^ R. B. Co,, 79. 
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3. CouNTT GoMMissioKBRS Gaknot Rkleasb Lien OF Taxbs. When taxes are 
levied they become a lien, and when the board of equalization has acted 
an obligation im mediately arises on the part of the party taxed to pay the 
State the amount due ; and thereafter county commissioners can neither 
release the property from the lien nor discharge the party from his obli- 
gation. State y. Central Facific B. R, Co., 79. 

4. LEOfsLATiVB Control oveb Rbvxnubs to bb Raised. Though the legislatnre 
cannot deprive a creditor of funds raised for the payment of his demands 
and to which he has a vested right, it can designate purposes, other than 
the payment of such creditors, to which the revenue thereafter to be raised 
shall be applied. Tounga v. HaU, 212. 

6. Road Tax or 1873 a PoZiL-TAX. The Iroad tax of four dollars annually, or 
two days' labor, imposed upon individuals by the Highway Act of 1873 
(Comp. Laws, 3927) whether regarded as a levy in money or service, is a 
capitation or poll-tax. IfasseU v. WaUSf 387. 

Only One Co?iSTrroTioxAL Poll-Tax. See Constitdtion, 3. 

CocNTT CoxMissiOKXRS Cannot Compbomisx Tax SoiTd. See CouNTT Com- 

MISSIONBBS, 1. . 

Tax Suiiv— EvAsnrB Answer of Payment. See Plbadixo, Jj. 
Road Tax of 1873 Uncoztstitutional. See Roads, 1. 

THREATS. 

MuBDER— When *' Threats '' Available in Defense. See Cwmtsjll Law 
5,6. 

TIMBEB. 

Possession of Timber Land— Rights acquired from Predecessors. In a 
suit for trespass in cutting and removing timber, the court charged that a 
mere survey and marking of boundaries of public land was insuflScient to 
entitle plaintiff to recover, but that he must have been in the actual occupa- 
tion of the same, using it for the purpose for which it was adapted : Hetd, ^ 
clearly erroneous under the circumstances, as ignoring any rights of use or 
occupation derived from grantors. Sareka Mining and S. Co. v. Way, 349. 

Transfer of Rights to Use Timber Land. See Deed. 

TOWNS. 

1. Town Government Act of 1873— Apfidavit by " Tax-Payer of County " 
InsDFFicrENT. Under the act of February 21, 1873, providing for the govern- 
ment of a town or city in case of the filing of a certain affidavit by a 
resident and tax-payer of such town or city (Stats. 1873, 74, Sec. 16) : Wd, 
that an affidavit stating affiant to be " a robident and tax-payer in the 
county '' was insufficient Morgan v. Eureka County Oommiasioners, 360. 
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I. Town Govbrnxkitc Act — Apfi davit as to " Gbnuineness of Signatubbs.'' 
Where the town government act of February 21, 1873 (Stats. 1873, 74, Sec. 
16), required the genuineness of all signatures to the petition therein pro- 
vided for, and the qualifications of the subscribers thereto as the majority of 
the actual residents representing three- fifths of the taxable property of the 
towo, to be established by affidavit : Hdd, that an affidavit stating that 
affiant " had examined the signatures," and that " the same represents three- 
fifths of the taxable property as well as a majority of the actual residents 
of said town to the best of his Isnowledge and belief," was insufficient and • 
entirely inefftictive. Morgan v. Eureka County Commissioners, 360. 

3. Town Govbrkment Act— Sltpictent Petition am> Affidavit JoRisDicnoxAL 
Facts. Under the town government act of February 21, 1873 (Stats. 1873, 
74, Sec. 16), requiring a certain petition and a||clavit to be filed before any 
of the powers conferred could be exercised : Eeldj that the- filing of a 
sufficient petition and affidavit were jurisdictional facts ; and that, in case 
of insufficiency of such petition or affidavit, there was not a mere irregu- 
larity but a total want of jurisdiction. Morgan v. Eureka County OommiS' 
sioners, 360. 

"Beneficial Intebest"to Sustain Certiorari as to Pboceeddcgs under 
Town Government Act. See Certiorari. 

TOWN-SITE. 

Deed of Trustee Under Congrkssional Town-Site Act not Conclusive. 
A deed given by a trustee under the congressional town-site act (5 U. S. 
Stats. 567) is not conclusive; if the grantee was not in occupancy or entitled 
^ to occupancy of the land the trustee could have no authority to execute 
such deed, and it may be collaterally attacked as void and of no effect. 
Treadway v. TTtWcr, 67. 

TRANSFER. 
Removal op Surra to Federal Court. See JuRiSDionoN, 2, 3, 4, 6. 

UNITED STATES. 

Removal of Suns to Federal Court. See Jurisdiction, 2, 3, 4, 6.. 
Acts of Congress Relating to Mining Claims. See Mines. 

VENUE. 

Criminal Law — Supplying Proof of Venue after Prosecution Rests. 
See Criminal Law, 22. 

VERpiOT. 

1. Impeachment of Verdict by Juror, No juror should ever be allowed to 
impeach the verdict of a jury by testifying to his own misconduct or by 
asserting his ignorance of the law. ^S^e v. Stewart, 120. 
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2. Recommendation to Mebct ko Part or Vbbdxct. A recommendation to 
mercy by a jury, ia a criminal case, is no part of their verdict, and should 

not be recorded with it SlaU ▼. StewaH, 120. , 

3. Intoxication of Jurob Avoids Verdict. Though the moderate use of liquor 

by a jury, unless furnished by the prevailing party, does not constitute such . , 

misconduct as will vitiate their verdict ; yet, if it appear that any one of 
the jurors while sitting as such used liquor to an intoxicating extent, the * 

verdict will be set aside. Davis v. Cook. 134. 

Imperfect Ikdictxent cured bt Vebdict. See Indictment, 1. 

Sbpabation or Jurt withodt Objection. See Jdbt, 1. 

WAIVEB. 

Waiver of Tort by Accbptino Money Patd Undeb SupposmoN or Waiveb. 
Where a clerk had unlawfully converted the property of his employer and 
received the proceeds, and afterwards, upon being called to account by his 
employer, gave op all of the proceeds which he still had and other property 
of his own, which was accepted by the employer ; and there was nothing 
said or done to disabuse the cU^rk of his supposition that the property was 
accepted in settlement : Hddt tha^ the effect of such acceptance was a 
waiver on the part of the employer of the tort of the cleric Mctrye v. 
Martin, 28. 

RioHT to Tbaverab Chaujbnob to Gband Jcrob afteb Watvbr of 
Tbavebsb. See Grand Jury, 2. 

WITNESS. # 

1. Impeachment or Witness— General Moral Character not in Issue. 
Upon impeachment of a witness, it is his general reputation for truth and 
veracity, and not his general moral character, which is in issue. State v. 
Fergusorif 106. 

2. Extent or Cboss-Examination or Accused. Where a defendant in a criminal 
case offers himself as a witness on his own behalf, he is to be held and 
treated so far as an ordinary witness for the defense that he can be cross- 
examined, and in the discretion of the court recalled for further cross- 
examination. Stale V. CbAn, 179. 

Pbobecutton Cannot IIake Acccbed ns Own Witness. See Cbimihal 
Law, 14. 

Effect to be Given Defendant's Own Testimony. See Evidenob, 3. 
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